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United States Court of Appeals for the i 

District of Columbia 

- ! 

a District Court of the United States for the 

District of Columbia 

No. 67158 In Equity j 

W. C. & A. N. Miller Development Co., a corporation, 

Plaintiff , 
vs. 

Emig Properties Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the I 
United States for the District of Columbia, at the ! 
City of Washington, in said District, at the times j 
hereinafter mentioned, the following papers were j 
filed and proceedings had, in the above-entitled 

cause, to wit: 

7 

1 Filed May 11 1938 

In the District Court of the United States for the District of ! 

Columbia 

Sitting in Equity. 

No. 67158 ! 

W. C. & A. N. Miller Development Co., a corporation, 1119-! 
17th Street, N. W., Washington, D. C., Plaintiff; 

vs. 

Emig Properties Corporation, 4600 Potomac Avenue, N. W., i 
Washington, D. C., Defendant. 

i 

Bill of Complaint to Cancel Tax Deed and Remove Cloud ! 
From Plaintiff’s Title to Lots 21 and 22 in Square 1476 | 

- | 

Plaintiff states as follows: 

1. It is a corporation organized and existing under the ! 
law’s of the State of Delaware with its principal office in the 
District of Columbia, and sues in its owm right. 
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2. Defendant is a corporation organized and existing 
under the laws of the State of Florida, and maintains an 
office in the District of Columbia and is sued in its own right. 

3. Plaintiff is seized and possessed of the fee simple title 
to and is in the exclusive possession of the following de¬ 
scribed unimproved real estate located within the District 
of Columbia, to-wit: Lots 21 and 22 in Block 6 in George H. 
Corey and John D. Croissant Trustees * subdivision of land 
known as “American University Heights” as per plat re¬ 
corded in Liber County 9, folio 98 of the records of the Office 
of the Surveyor of the District of Columbia, which said 
described land is now designated on the books of the Asses- 

or of the District of Columbia for taxation purposes 
2 as Lots 21 and 22 in Square 1476; and sues the defen¬ 
dant for the purpose of having a tax deed removed 
as a cloud to plaintiff’s fee simple title. 

4. Those under whom plaintiff claims the fee simple title 
to said property have been in the exclusive possession 
thereof since, to-wit: the 1st day of November, 1893; and its 
title thereto has been deraigned as follows: 

(a) On, to-wit: November 1, 1893 George H. Corey and 
John D. Croissant as trustees under a deed in trust from 
John L. Weaver and Daniel D. Stone, theretofore recorded 
in Liber 1618 at folio 346 of the land records of the District 
of Columbia, were seized and possessed of the fee simple 
title and in possession of both of the lots hereinabove de¬ 
scribed, and by deed dated July 1, 1895 and recorded in 
Liber 2040, folio 320, conveyed said lot 21 in fee simple to 
Mary J. B. Wright, and in like manner by deed dated May 
11,1895 and recorded in Liber 2021, folio 205, conveyed said 
lot 22 to Martha L. Campbell. 

(b) On, to-wit: January 10, 1923, the municipal authori¬ 
ties of the District of Columbia sold both of said lots at 
public sale for the unpaid taxes duly assessed for the fiscal 
year 1922; and, a redemption from said sale not having been 
made within the statutory period, the commissioners of the 
District of Columbia, acting pursuant to statutory author¬ 
ity, by deed dated April 23,1929, and recorded in Liber 6318, 
folio 411, conveyed both of said lots in fee simple to James 

S. Fraser. Said James S. Fraser and his wife, Eva H., con¬ 
veyed both of said lots in fee simple to Harry S. Fleck by 
their deed dated November 7, 1929 and recorded in Liber 
6406, folio 415. 
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(c) Said John D. Croissant died testate on or about the 
12th day of February, 1906 leaving his widow, Sarah J. 

Croissant, and his son, De Witt C. Croissant as his 

3 sole heirs and devisees. Said Sarah J. Croissant 
died testate on or about the 28th. day of February, | 

1925 leaving said De Witt C. Croissant as her sole heir and 
devisee. I 

(d) Said Martha L. Campbell died testate on, to-wit: j 
December 1,1918, and under the provisions of her will, and 
after the death of said Mary J. B. Wright, who was a sister j 
of said decedent, said Harry S. Fleck, as trustee, became 
vested with title to said lot 22 for and during the life of one 

J. Hurst Campbell. ! 

(e) Said Mary J. B. Wright died testate on, to-wit: | 

March 13, 1921 leaving Harry S. Fleck and Kate Wertz 
Fleck as devisees under her will; and an exemplified copy | 
of her will has been filed in the Office of the Register of Wills 
for the District of Columbia and recorded in Wills Book 158 j 
at folio 503. ! 

(f) Said Harry S. Fleck and Kate Wertz Fleck, in her j 
own right and as the wife of said Harry S. Fleck, being the j 
devisees under the last will of said Mary J. B. Wright, 
deceased, conveyed said lot 21 in fee simple to Frances J. j 
Tarrant by deed dated May 24, 1930, and recorded in Liber j 
6905, folio 245. 

7 # l 

(g) For the purpose of correcting the record title to both j 
of said lots, said De Witt C. Croissant and Elizabeth T. i 
Croissant, his wife, by deed dated June 10, 1930, and re- j 
corded in Liber 6905, folio 244, conveyed both of said lots in j 
fee simple to said Frances J. Tarrant. 

(h) By deed dated December 12, 1931 and recorded in \ 
Liber 6905, folio 247, said Kate Wertz Fleck in her own J 
right and as the wife of Harrv S. Fleck; Gwendolvn Irwin I 
Mulderick; Lenore Irwin Rossbacker; and said Harry S. I 
Fleck, in his own right and as trustee under the will of said j 
Martha L. Campbell, deceased, and acting under the author- i 
itv of a decree of the Supreme Court of the District of Co- \ 
lumbia passed November 9, 1931 in Equity Cause No. 52117 j 

entitled Fleck, et al. vs. Fleck, trustee, et ah, conveyed j 

4 the fee simple title to said lot 22 to said Frances J. ! 
Tarrant; said deed also reciting that said Harry S. ! 

Fleck and Kate Wertz Fleck, his wife, intended thereby to j 
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convey to said grantee all their right, title, and interest in 
said lot 22 by virtue of the deed from James S. Fraser and 
wife recorded in Liber 6496, folio 415. 

(i) By deed dated April 24, 1935 and recorded in Liber 
6905, folio 246, Clinton R. Colvin, as trustee under decree of 
the Supreme Court of the District of Columbia passed 
January 12, 1935 in Equity Cause No. 52117, entitled Fleck 
et al. vs. Fleck, trustee, et al., acting in the exercise of the 
power conferred by said decree, conveyed the fee simple 
title to said lot 22 to said Frances J. Tarrant. 

(j) Said Frances J. Tarrant by deed dated September 
10,1935 and recorded in Liber 6941, folio 537, conveyed the 
fee simple title to both said lots 21 and 22 to IV. C. and A. N. 
Miller Development Company, the plaintiff herein; where¬ 
upon plaintiff entered into the possession thereof and now 
retains such possession. 

5. On, to-wit: January 12, 1932 the municipal authorities 
of the District of Columbia conducted a sale of sundry 
properties, including said lots 21 and 22, delinquent and 
subject to public sale for non-payment of taxes assessed 
for the fiscal year 1931, and for the lack of private bidders, 
said lots 21 and 22 were sold to the District of Columbia. 

6. Plaintiff is informed and believes, and on such informa¬ 
tion and belief avers, that the original public Tax Sale 
Records for 1932, compiled and maintained by the Assessor 
and other municipal authorities of the District of Columbia 
for public inspection show, in the appropriate places 
therefor, by proper entries therein, that said lots 21 and 22 

were both duly redeemed on the 10th day of March, 
5 1934 from the sale thereof last hereinabove described, 

which said redemption occurred within the statutory 
period allowed therefor and before the execution and de¬ 
livery of the deed described in the next succeeding para¬ 
graph hereof. 

7. Plaintiff further avers that on, to-wit: March 17, 
1934, the Commissioners of the District of Columbia exe¬ 
cuted, acknowledged and delivered to the defendant a deed 
wherein and whereby they attempted to convey said lots 21 
and 22 to the defendant, Emig Properties Corporation, for 
unpaid and delinquent taxes and assessments levied against 
both of said lots, as more fully appears from the following 
excerpt taken from the so-called “ Schedule ” forming a 
part of said deed, to-wit: 
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Amt. 
which the 


Fiscal year 
for which 
tax was 
levied 

Amt. for 
which prop, 
was bid in 
by D. C. 

Int. 

Name of party to whom 
assessed for said year 

prop, was bid 
in for D. C. 
with int. to 
date of deed 

1st Vi 1934 

2.06 

.12 

Harry S. Fleck, Sq. 

1476,lot 21 

2.18 

2nd Vi 1934 

2.06 


do 

2.06 

1931 

3.66 

.63 

Harry Fleck (tax deed) 
Sq. 1476, lot 21 

4.29 

1st Vi 1934 

1.50 

.09 

Harry S. Fleck, Sq. 

1476, lot 22 

1.59 

2nd Vi. 1934 

1.50 


do 

1.50 

1931 

2.81 

.48 

do 

3.29 


i 

I 

I 

i 

i 


I 


8. Plaintiff avers that both of said lots were duly sold j 
at public sales for the unpaid taxes and assessments levied | 

thereon for the fiscal years 1932 and 1933; that 
6 thereafter, to-wit: September 6, 1934 both of said j 
lots were redeemed from said sales, and the original ! 
public Tax Sale Records for 1933 and 1934 so show’; that j 
all taxes and assessments levied against said lots 21 and 
22 for the fiscal years 1935, 1936 and 1937 have been paid j 
when due, and that there are now no delinquent or unpaid j 
taxes against said lots. i 

9. Plaintiff further alleges that at the date of the de- j 

livery of the deed described in paragraph 7 of this bill there j 
was no delinquency in the payment of taxes or assessment's j 
levied against either of said lots for the fiscal year 1934, j 
save only for the first half thereof, and that all taxes and \ 
assessments levied against both of said lots for the fiscal! 
year 1934 were in fact paid in full to the Collector of Taxes! 
on September 6, 1934. j 

10. Plaintiff is advised and on such advice avers that; 
the discrepancies between the recitals of said deed of March! 
17, 1934 delivered by the Commissioners of the District ofj 
Columbia to the defendant and the entries in the original; 
public tax records and the original tax sale records kept] 
and maintained by the municipal authorities of the District 
of Columbia for public inspection are in such disagreement 
and contradiction as to require a judicial investigation and 
decision thereof to the end that said deed of March 17, 1934 
may be decreed to be invalid as to said lots 21 and 22, and 
its recordation among the land records of the District o| 
Columbia a cloud upon plaintiff’s fee simple title thereto^ 


i 
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11. Plaintiff states that prior to the filing of this its bill 
of complaint it made due tender to the defendant corpora¬ 
tion of the amount shown by said deed of March 17, 1934 to 
have been paid by defendant for said lots 21 and 22, to-wit: 
$14.91, together with 6% interest thereon from March 17, 
1934 to May 9, 1938 the date of said tender, and re- 

7 quested defendant to execute and deliver to plain¬ 
tiff a quit claim deed of said lots, which tender and 

request defendant then and there refused. Plaintiff now 
offers to pay into the registry of this court for the benefit 
of defendant said sum of $14.91, together with 6% interest 
thereon from March 17, 1934 to the date of filing this bill 
of complaint, or such other and different sum as this Court 
may deem proper to the doing of equity by plaintiff, or as 
a condition precedent to the cancellation of said deed of 
March 17, 1934 wherein the Commissioners of the District 
of Columbia have attempted to convey said lots 21 and 22 
to said defendant. 

WHEREFORE, being without remedy save in a court of 
equity, plaintiff prays: 

(1) That the writ of subpoena may issue out of this 
court directed to the defendant, Emig Properties Corpo¬ 
ration, commanding it to appear and answer the allega¬ 
tions of this bill of complaint. 

(2) That the deed from the Commissioners of the District 
of Columbia to the defendant dated March 17, 1934 mav 
be declared invalid and a cloud on plaintiff’s title to the 
property described in this bill and a decree entered herein 
cancelling the same insofar as plaintiff’s property is in¬ 
volved. 

(3) That plaintiff may have such other and further re¬ 
lief in the premises as to the Court may seem proper. 

W. C. & A. N. MILLER DEVELOPMENT CO. 

By: W. C. MILLER 

Its President. 

MARVIN FARRINGTON 
Attorney for Plaintiff. 

District of Columbia, ss : 

I do solemnly swear that I have read the fore- 

8 going bill of complaint of the plaintiff, W. C. & A. N. 
Miller Development Co. and by me subscribed as its 
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President, and know the contents thereof; that the facts 
therein stated of my personal knowledge I verily believe to 
be true, and those stated on information and belief I believe 
to be true. 

W. C. MILLER 

Subscribed and sworn to by W. C. Miller before me this 
10th dav of Mav 1938. 

ELLEN D. CLARKE 

(Seal) Notary Public in and for 

the District of Columbia. 

My Commission Expires July 14, 1942. 

• # * 

9 Answer of the Defendant, Emig Properties Corpo¬ 
ration, to Plaintiff’s Bill of Complaint. 

Filed June 1 1938 

* # * 

1. This defendant is without knowledge regarding para¬ 
graph 1. 

2. This defendant admits averments in paragraph 2. 

3. This defendant denies the plaintiff is seized and pos¬ 
sessed of the fee simple title to and denies it is in posses¬ 
ion of lots 21 and 22 in square 1476, but says the defendant, 
is seized and in the exclusive possession, and control and 
assessed of lots 21 and 22 in square 1476 and has the right 
of ownership and possession of lot 40 in square 1526, in 
the District of Columbia. That long prior to year 1930, 1 
said real estate, had been devised to one Harry S. Fleck, 
trustee, of Tyrone, Pennsylvania, by the late Martha L. j 
Campbell deceased, and her sister Mary J. B. Wright, de- j 
ceased, of Blair County, Pennsylvania, where each of said j 
persons named resided. That the said decedents left recip- j 
rocal last wills and testaments each to the other, charging j 
their real and personal properties including said lots 21 ! 
and 22 in square 1476 and lot 40 in square 1526, in the Dis- | 
trict with the care and maintenance of “the helpless son” ! 
of the said Martha L. Campbell, deceased, and that after J 
the death of said devisee Mary J. B. Wright, who had J 
promised to care and maintain during her life the helpless! 
son J. Hurst Campbell, non compos mentis, out of the prop- j 
erties herein above referred to, the said Harry S. Fleck* 
trustee was charged with the care and maintenance of said ! 
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J. Hurst Campbell, X. C. M. out of the personal property be¬ 
queathed to said trustee, and then out of the realty, and 
directed not to sell the real property during the life of the 
said J. Hurst Campbell, X. C. M. A copy of said wills 
10 are filed herewith, and are of record in Will Book 158 
at pages 480 and 503, in the Register of Wills Office 
for the District. That for many years the said Harry S. 
Fleck, trustee failed to pay the assessments and taxes levied 
against said lots in the District, whereupon said lots were 
purchased by the District of Columbia, and sold to one 
James S. Fraser, as delinquent real property in the Dis¬ 
trict, as referred to in praagraph 4 and sub (b) therein. 
That said lots 21 and 22 and 40 again became delinquent of 
the taxes levied for the year 1931, and listed for public 
sale by the municipal authorities for the month of January 
1932. That for lack of a private bid the said lots 21, 22 and 
40 were all sold to the District of Columbia, on the 19tli day 
of January, 1932. That said lots were again sold for non 
payment of taxes levied against said lots, lor the year 1932, 
on the 17th day of January 1933, to the said James S. 
Fraser, who likewise failed to pay the taxes levied against 
said lots, for the year 1933; said lots were again returned 
delinquent for non payment of taxes and sold to W. C. 
Miller, President and part owner of the plaintiff corpora¬ 
tion on the 16th day of January 1934, who also failed to 
pay the taxes levied against said lots for the year 1934, 
whereupon said lots were sold by the municipal authorities, 
to the defendant herein under an order issued by the Com¬ 
missioners of the District on the 6 day of March 1934. That 
the defendant having paid the full purchase money as di¬ 
rected by said order number 66.566, the Commissioners of 
the District executed and delivered, to the defendant, a 
good and perfect deed in fee simple, for lots 21 and 22 in 
square 1476, though this defendant paid the purchase money 
to the Collector of Taxes, for the District, named as the 
amount due for lot 40 in square 1526, said lot 40 was not 
included in said deed, dated March 17 1934, here shown to 
the Court, and recorded in liber 6784 at page 117, on the 
20 day of March 1934. That immediately after the record¬ 
ing of said deed, this defendant with its servants entered 
upon said lots 21 and 22 in square 1476, formerly known 
as Block 6, American University Heights. That said lots 
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21 and 22 in Block 6 square 1476, were then and there 
cleared of its underbrush, and enclosed with a substantial 
wire fence and within said enclosure posted on three sides 
of said lots notices warning against trespassers, and for¬ 
bidding entrance upon said property, which fence 
11 and printed notice remained upon said property, un¬ 
disturbed until a short time prior to the institution 
of this suit. That about the month of May 1935, one Le 
Roy Gaddis called upon the defendant’s representative, 
advising him of the efforts he had made to acquire title to 
said lots for the plaintiff, seeking to acquire the defendants 
title to said lots, but no change had taken place with respect 
to the possession of said property. That later in said year 
1935 and about June 1937, the plaintiff recognized this de¬ 
fendant as the owner of and in possession of said lots, re¬ 
quested the defendant’s representative to call at its office 
on 17th street X. W. on the 14th day of December 1937, at 
which time and place the plaintiff offered and agreed to pay 
to this defendant the full market assessed value, fixed by 
the Assessor for the District for December 1937, for said 
lots 21 and 22 in square 1476, viz, $714. which offer had 
been accepted by the defendant for its fee simple title and 
possession of said lots, but the plaintiff failed to pay said 
moneys and has brought this suit. That the defendant in 
control and occupancy of said lots 21 and 22, has paid all 
taxes assessed in its name, since 1930. 

4. This defendant denies that George H. Corey was a 
grantor of the deed conveying title to Mary J. B. Wright to 
lot 21 referred to in sub paragraph (a) but admits said 
Mary J. B. Wright did purchase said lot and believes the 
purchase price of lot 21 in square 1476, was $1080. on July 
—, 1895; 

(b) Defendant admits averments in sub paragraph (b) 
to be true. 

(c) Defendant is without knowledge of averments in ref¬ 
erence to sub (d). 

(d) Defendant admits the averments in paragraph (d) 
to be true. 

(e) Defendant is without knowledge of statements in 
sub (e). 

(f) Defendant is without knowledge of matters referred 
to in sub (f) but says the lot 21 in square 1476 had been 
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devised to said Harry S. Fleck in trust charged with the 
care and maintenance of J. Hurst Campbell X. C. M. to be 
held by said trustee during the life time of said incompe¬ 
tent, by the reciprocal devisees of the testatrixes; that no 
good title could be conveyed by the deed referred to in said 
paragraph. 

(g) Defendant has no knowledge of the matters referred 
to in sub (g) but denies the right of the grantors in 

12 said deed of June 10 1930, to divest the fee simple 
title acquired and possessed by the late Martha L. 
Campbell and Mary J. B. Wight of the payment of said 
grantees in their respective deeds the considerations to the 
ancestor John D. Croissant in 1S95, until the dates of their 
respective deaths, a period more than 15 years required to 
obtain good fee simple title by adverse possession, to said 
lots 21 and 22 and 40 above referred to. 

(h) Defendant denies the right of said Harry S. Fleck 
trustee for J. Hurst Campbell N. C. M. to convey any part 
or interest in said lots 21 and 22, during the life time of 
the said incompetent, as directed by said Martha L. Camp¬ 
bell, deceased, in her said will. 

This defendant further denies that any authority what¬ 
soever empowered the said Harry S. Fleck trustee to con¬ 
vey any title whatever in lots 22 nor 21 to the plaintiff 
herein, who was acting through Frances J. Tarrant, long 
in the employ of the plaintiff to acquire title to lots in the 
District owned by non-residents, but the said Tarrant ac¬ 
quiring no individual interest in said properties, first be¬ 
cause the decree of November 9 1931, referred to in sub (h) 
passed in Equity cause 52.117 of this court, was null and 
void, for the reason that the Act of Congress approved 
March 3 1901, providing for a procedure wherein property 
held for the use and benefit of insane persons, could be ex¬ 
changed or sold for the purpose of “bettering” the invest¬ 
ment related solely to the Orphans or Probate Court in the 
District and not the Equity Court, and second because the 
said Equity cause 52.117 filed in this court on November 18 
1930 became final on August 14 1931, by a certain decree 
of that date, which decree had been unappealed from. That 
the April term of said court and decree of August 14 1931, 
expired on October 4,1931. That said decree of August 14 
1931, could not be opened, modified nor set aside, after the 
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expiration of said term, on to wit November 9 1931, on ah 
ex parte motion, as was done at the time, but required a 
bill of review. That sections of the Code of 1929, especially 
section 57, under Title 15; and section 62, and 66 requiring 
testimony to be taken in the presence of the guardian atjl 
litem, and especially section 73 of Title 15, as to hearing 
and examination of all the circumstances, and also section <j) 
of Title 16 of the 1929 Code, had been disregarded and nojt 
complied with. Neither had the Act of Congress ap!- 
13 proved on June 19 1934, applicable to such cases been 
complied with, nor had any competent appraisers 
estimated the true value of lots 21 and 22 on the day th<b 
respective interest of John Irwin and his wife Helen in 
said property, been ascertained, nor were said John and 
Helen nor the said J. Hurst Campbell parties to the petip 
tion filed in said Equity cause 52.117 in paragraphs (h) and 
(i). Defendant denies that any interest of the said incoml 
petent and the said John and Helen Irwin could possibly 
be transferred by the said Clinton R. Colvin, trustee acting 
under said decree of January 12 1935, under said deed o£ 
April 24 1935 for failing to comply with Act of April 24 
1935 as to court sales. 

(j) Defendant says Frances J. Tarrant is believed t<j> 
have acted for the plaintiff corporation in all of her dealf 
ings with the parties to said equity suit 52.117. Defendant 
denies that the plaintiff entered into said property lots 2l 
and 22 in square 1476 on Sept 10 1935, and says the plainf 
tiff on many occasions called upon the defendant to sell tcj> 
them its fee simple title of sovereign character, without iii 
any way whatever denying the defendants occupancy or 
possession of said lots after September 10 1935, and oh 
June and December 1937 agreed to pay $1000 for lot 24 
and $1000. for lot 23 and the full assessed valuation for loU 
22 and 21 in said square 1476, aggregating $2714, for said 
four adjoining lots, to this defendant, for its fee simply 
title to said lots. 

5. This defendant admits the averments in paragraph 5|. 

6. The defendant says that having purchased lots 21 and 
22 in square 1476 from the Commissioners, during the 
month of January 1934, and having been requested to pay 
the purchase money to the Collector of Taxes, on March id) 
1934 for the delinquent taxes levied for 1931, and undef 
the statute the accrued taxes for 1934, the defendant paid 
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said taxes to the Collector of Taxes on said lots 21 and 22 
in square 1476, this defendant became entitled to the deed 
issued and delivered on March 17 1934, to the defendant, 
and became entitled as owner of the sovereign title to said 
lots to redeem said lots from the sale to said Fraser in 1933 
and said Miller in 1934. This defendant denies that 
14 the redemption of the taxes levied in 1931 had ever 
been made by the record owners of said lots 21, 22, 
and 40 of said real property, and that said redemption 
period expired in January 1934, and not in March 1934, but 
said redemptions of the said Fraser and Miller sales were 
made by this defendant on September 6 1934, to clear its 
title. 

7. Defendant admits the averments that this defendant 
received said deed from the Commissioner of the District 
on March 17 1934, duly recorded on March 20 1934. 

8. This defendant admits the said lots were sold for non 
payment of taxes for the years 1932 and 1933, and that on 
September 6 1934 this defendant, having received its deed 
on March 17 1934 and having entered into possession of 
said properties on March 20 1934, this defendant not only 
redeemed the said delinquent sales of 1933 and 34 but also 
for the years 1935, 1936 and 1937 and 1938, and that there 
are now no delinquency against said lots 21 and 22 in 
square 1476. 

9. Defendant admits it paid all of the said taxes referred 
to on September 6th 1934. 

10. This defendant denies that the plaintiff has shown a 
single discrepancy between the recital of the deed and the 
record therein referred to. Nor is there any disagreement 
nor contradiction as to require a judicial investigation and 
decision thereof. That the deed of March 17 1934 and all 
the procedure in reference thereto, have been regular in 
every respect, and the taking possession under an enclosed 
fence surrounding said lots 21 and 22 in square 1476, and 
the maintenance of said properties thereafter vest in the 
defendant a complete perfect fee simple title, free and dis¬ 
charged from all manner of claims and estates of all those 
delinquent interests who have been neglectful of their rights 
and title, and a new sovereign title has been established in 
and to said lots, vesting fee simple title in the defendant, 
divesting on the said 17 day of March 1934, all the title of 
said Martha L. Campbell and Mary J. B. Wright and Harry 
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I 

S. Fleck trustee, and J. Hurst Campbell non compos mentis^ 
and all other devisees. 

15 11. Defendant denies that the plaintiff tendered to 

the defendant the full amount required to enable ilj 
to file its proceedings, to wit $50. being the amount ex] 
pended by the plaintiff for taxes, interest and costs, as 
shown by the record in the Collector’s office, but admits 4 
tender of $18. and not $14.91 as averred in paragraph 11. 

WITHOUT WAIVING the foregoing objections to plainj 
tiff’s bill, viz: That it has no standing in Equity, (a) while 
the defendant is in the full and exclusive possession ancl 
maintenance of said property; (b) that the Equity causb 
No. 52.117 under which it claims title to said lots 21, 22 an4 
lot 40, had no jurisdiction, in the case presented, it appear! 
ing from the bill and answer therein that the purpose of 
said proceedings was to better the investment under secf 
tions 57, and 66 Title 15 Code of 1929, and not the maintenj- 
ance and debt or creditor class, provided for in Sections q 
and 6 in Title 16 Code of 1929. Nor was there validity of 
authority in the decrees dated November 9 1931 nor Januar^ 
12 1935, so far as the estates of the incompetent and the de^ 
visee John Irwin and his wife Helen, who had not been pari¬ 
ties to said cause, after the final decree of August 14 1931^ 
and (c) because the deed of March 17 1934, to the defendant 
Emig Properties Corporation, who having entered into pos! 
session and occupancy and control of said properties dih 
vested all the parties to said Equity cause, from every right 
title and interest therein, after the expiration of the two 
years from the 19th day of January 1932, as the period oJt 
redemption. Wherefore this defendant says the plaintiff 
has no right to maintain its present suit, against the defenl- 
dant herein, for the reasons hereinbefore stated. That saitjl 
bill states no facts sufficient in law or in equity for the can¬ 
cellation of its deed dated March 17 1934. 

WHEREFORE the defendant prays that the bill of com¬ 
plaint be dismissed with costs. 

C. E. EMIG 

Atty for Defendant. 

EMIG CORPORATION, a body cor¬ 
porate, of the state of Florida, 
by CLAYTON E EMIG 

Secretary Counsel. 

i 

I 
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16 District of Columblv, ss: 

I, Clayton E. Emig being- first duly sworn, state I am the 
Secretary of the defendant corporation, and am personally 
familiar with the facts herein set forth, and 1 verily believe 
the facts stated in the foregoing answer are true. 

CLAYTON E. EMIG 


Subscribed and sworn to before me, this 1st day of June 
1938. 

CHAELES E. STEWART, 

Clerk 


By H. B. DERTZBAUGH, 
Asst Clerk 


17 Filed June -1 1938 

M. L. C. 

On this the 27th day of September the year of Grace Nine¬ 
teen Hundred and Eighteen, I, Mattie L. Campbell, of Bell- 
wood, Blair County, Pennsylvania, being of sound mind and 
mistress of my own acts, do this dispose of my earthly pos¬ 
session. 

First. I direct that all my just debts and funeral ex¬ 
penses be fully paid and satisfied as soon as convenient 
after my decease. 

Second. I set over and assign to John, Gwendolyn and 
Lenore Irwin, minor children of my niece, Edith Wertz 
Irwin, deceased, the sum of Twelve Hundred and Fifty 
($1250.00) Dollars, signed away by said Edith Wertz Irwin 
to me in 1899, during the division of my father’s (Henry 
B. Wright) estate. The amount aforementioned to be held 
in trust by Harry S. Fleck of Tyrone, Penna., during the 
minorities of the several children and paid over to them 
share and share alike as they come of age. 

Third. I give and devise to my beloved sister, Mary J. B. 
Wright, for and during her natural lifetime, all my real 
property, including my half interest in our Bellwood home, 
with the household furnishings of same. 

Fourth. I give and bequeath to Harry S. Fleck, in trust 
for my sister, Mary J. B. Wright, who is to provide and 
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care for my helpless son, J. Hurst Campbell, all my per¬ 
sonal property, exclusive of household furnishings; and in 
case my sister dies before my son, my trustee shall con¬ 
tinue to hold my property, both real and personal, in trust 
for my son and shall make suitable arangements for his care 
and maintenance. 

Fifth. It is my wish that after the death of my sister, 
that my share of our household furniture, books, dishes, 
silver, bedding, wearing apparel and jewelry become 
18 the property of our niece, Kate Wertz Fleck, or her j 
heirs. 

Sixth. After the death of my sister and my son, it is my 
will that what remains of my estate, both real and personal, 
shall be divided in two equal parts, one part to go to my 
niece, Kate Wertz Fleck, or her heirs, and the other part to 
be divided share and share alike among ihe three children j 
of my deceased niece, Edith Wertz Irwin. J 

As the Executor of this my last will and testament, I ap- I 
point Harry S. Fleck. 

i 

Signed. j 

MATTIE L. CAMPBELL— ! 

In the presence of these witnesses ! 


LIZZIE AKERS. 
LIZZIE CARSON. 


19 Defendant’s Amended Answer to Plaintiff’s Bill. 

Filed November 9 1939 


With leave of court first had and obtained the defendant, j 
Emig Properties Corporation, for amended answer to plain- j 
tiff’s Bill of Complaint, says;— 

First: Being without knowledge as to the allegations 
contained in paragraph (1) and sub-paragraphs “a”, “c”,j 
“d”, “e”, “f”, “g”, “h”, “i” and “j” of paragraphs (4) ;! 
of said Bill, the defendant can neither admit or deny them j 
but says, upon information and belief, it believes said alle-l 
gations may, for the most part, be true; but in so far as 
they are material to the issues involved in this cause the! 
defendant savs it is advised and believes that it is entitled! 
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to have said allegations properly and substantially proven. 
The defendant, however, denies that the plaintiff, or those 
under whom it claims title has been in exclusive possession 
of the property involved in this suit since the 1st day of 
November 1893, as alleged by the Plaintiff in said para¬ 
graph (4) of its Bill. 

Second: Defendant admits the allegations contained 
in par (2) of the Bill but denies the allegations in par. (3) 
as to Plaintiff’s fee simple title and exclusive possession to 
the lots described in said paragraph (3) of Plaintiff’s Bill 
and says Plaintiff’s alleged title and possession of said lots 
has been many times interrupted and divested by numerous 
tax sales of said property for over due and unpaid taxes 
thereon, which the Plaintiff, or those under whom it claims 
to have derived its title to said property, have frequently 
neglected to pay, among such sales being that made to one 
Janies S. Fraser and wife Eva, as set out in sub-paragraph 
“b” of paragraph (4) of Plaintiff’s Bill which allegation 
the defendant admits to be true. That in addition to this 
described sale the Plaintiff, or those under whom it claims 
title to said property, permitted the taxes thereon to be¬ 
come in arrears and the property to be sold for taxes in 
1912; 

For delinquent taxes due for the year 1911: 

Again, to be sold in 1932 for delinquent taxes due for the 
year 1931; (when the property was bought by the District 
of Columbia.) 

Again, to be sold in 1933 for delinquent taxes due for 
1932; 

Again to be sold in 1934 for delinquent taxes due for 
1933; (when the property was bought by the plaintiff) 

Third: Defendant admits the allegations con- 
20 tained in paragraphs (5); (7) and (8) of Plaintiff’s 
Bill except the allegation contained in paragraph (7) 
wherein it is alleged that the Commissioners of the District 
of Columbia attempted to convey said property to the de¬ 
fendant which allegation the defendant says is a conclusion 
of the pleader and so does not require either an admission 
or denial by the defendant but, in so far as it may be ma¬ 
terial, the defendant denies it to be true and affirms that 
said Commissioners did not attempt but did actually con¬ 
vey the property herein involved, along with other prop- 
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erty, to the defendant by good and sufficient deed of convey¬ 
ance, dated the 17th day of March, 1934 and recorded 
among the Land Records of the District of Columbia, on j 
the 20th day of March 1934, copy of which said deed is 
attached to this answer and made a part hereof. 

Fourth: Defendant admits the allegations contained in 
paragraph 6 of Plaintiff’s Bill that Plaintiff is informed 
and believes the tax records of the District of Columbia 
contain the entries which plaintiff alleges in said paragraph 
but defendant savs so far as the tax deed made to the De- ! 
fendant of said Lots in March 1934 is concerned there never j 
was, and never has been, any redemption of said property 
from the sale of it to the District of Columbia in January 
1932 for the delinquent taxes due for the year 1931. That 
the money paid by the defendant to the District of Colum¬ 
bia for the tax deed to said lots was by way of purchase of 
them and not by way of their redemption from the sale for 
taxes and the Commissioner’s deed was issued accordingly 
to the defendant pursuant to a written request of the defen¬ 
dant made to the Commissioners and their order thereon, i 
copies of said written request and order are filed herewith j 
and made a part hereof. That if any discrepancies exist 
in the tax records of the District as to this, as alleged by 
the plaintiff, the fault is with the employees of the District 
and not. with the defendant as it was a matter over which 
the defendant had, and could not have had, any control or 
direction whatsoever and the defendant can not be charged ! 
therewith. 

Fifth: Defendant admits the allegations contained in par¬ 
agraph (8) of the Bill that the lots were sold at public sales 
for the unpaid taxes and assessments for the fiscal years 
1932 and 1933 and that they were thereafter on September 
6th, 1934, redeemed from such sales. Defendant admits 
as alleged by the plaintiff in said paragraph (8) of its Bill 
that all taxes and assessments levied against said lots for 
the fiscal years of 1935-36-37; were paid when due but says 
such payment was not made by the plaintiff, or any one I 
under whom plaintiff claims or for and on behalf of the 
chase and deed therefor, dated March 17th, 1934, as before 
plaintiff, but were paid by the defendant as the then owner 
of said property in possession thereof under its tax pur- 


i 

i 
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set out and also set forth by the plaintiff in para- 
21 graph (7) of its Bill. 

Sixth: The defendant says it is advised and be¬ 
lieves it is not required to answer the legal hypothesis, con¬ 
clusions and generalities which the plaintiff makes in par¬ 
agraph (10) of its Bill relating to the discrepancies between 
the recitals of the deed to the defendant from the Com¬ 
missioners of the District of Columbia and those of the 
original public tax sale records of the District of Colum¬ 
bia. Neither does it know of any such disagreements and 
contradictions in said records as alleged by the plaintiff, 
which would justify an investigation by this honorable 
court, as alleged by the plaintiff, but defendant says if any 
such disagreement or contradiction in said records does 
exist this court can not investigate them in such a proceed¬ 
ing as this, neither does the plaintiff set forth or describe 
said disagreements and contradictions in said records with 
sufficient particularity and accuracy for this or any other 
court, to investigate them in any proceeding. Neither does 
the plaintiff allege or show how such discrepancies, dis¬ 
agreements and contradictions, if they exist as it alleges, 
do in any way avoid either the tax sale of the lots to the 
District or the deed to the defendant from the District ' 
Commissioners pursuant to such sale. 

Seventh: Defendant admits, as alleged in paragraph (11) 
of plaintiff’s Bill that it refused plaintiff’s tender of $14.91, 
as alleged by plaintiff and says that it did so because said 
tender was not in the amount defendant was entitled under 
the law to receive were said tax deed to it void as claimed 
by plaintiff and furthermore because its purchase of said 
lots from the District was not void but a valid purchase of 
them and defendant was under no legal obligation to the 
plaintiff to accept such, or any other, tender made by the 
plaintiff on account thereof. 

Further answering plaintiff’s Bill the defendant says, that 
since his purchase of the lots in question the plaintiff has 
continuously neglected to pay the taxes due on them as such 
taxes became due and payable and the defendant has paid 
since his purchase of said lots all the taxes due upon them 
from 1931 to and including the present time and holds the 
receipts of the Collector of Taxes for the District of Colum¬ 
bia for such payments. 
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That immediately after the purchase of said lots the de¬ 
fendant entered upon and took possession of them as owner 
enclosing them with a three strand wire fence and placard¬ 
ing them announcing his claim of ownership. 

The defendant having fully answered prays to be hence¬ 
forth dismissed with its proper costs incurred and that the 
plaintiff’s Bill exhibited against it in this cause be dismissed 
for want of equity and merit. 

EMIG PROPERTIES CORPORATION 
A body Corporate 

bv C. E. EMIG 

Secretary and Counsel. 

F. S. KEY SMITH 
C. E. EMIG 

Attys for Deft 

22 District of Columbia, .<?.<?: 

I, Clayton E. Emig, being first duly sworn sav that I am 
the Secretary of the defendant corporation and am person¬ 
ally familiar with the facts as set out in the annexed answer 
by me subscribed on behalf of the defendant corporation and 
say that the facts as therein set out upon my personal knowl¬ 
edge are true and those stated upon information and belief 
I believe to be true, 

CLAYTON E. EMIG 


Subscribed and sworn to before me this 9th day of Novem¬ 
ber 1939. 


CHARLES E. STEWART, 

Clerk. 


Bv JOHN 0. BOWEN, 

Asst. Clerk. 
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DEED 


THIS INDENTURE, made this ..A7A:?,.day of.*'*?.r.®**., in the year 

i 

one thousand nine hundred and ..A-TAXT-sSH?..., by and between.... 

.Melvin C. Hazen, 3eorgeAll«n. and..John.0. Jotwala 


., Commissioners of the District of Columbia, in fho 


name of and on behalf of said District, of the first part, and ^ r ?5*” “A®..?2 T I 5 .®On . 1... 


of the second part. 

WITNESSETH, THAT WHEREAS, in compliance with the statutes and laws for the government! of 
the District of Columbiu, to ull of which reference is hereby made, the lands and premises hereinafter described, 
were legally subject to taxation and assessment, and were therefore duly assessed for the taxes and assessments, 
described as to date, amount, name of party to whom such lands and premises are assessed, and other partic¬ 
ulars os shown in a .schedule hereinafter appearing, during the fiscal years recited in said schedule, and whereas 
said taxes and assessments were each and every duly and legally levied thereon; 

AND WHEREAS, each item of said tuxes and assessments as hereinafter recited in detail in said schedule, 
together with the interest and charges accruing thereon, was unpaid at tho respective date when due and s(iid 
lands and premises in consequence boeumo in arrears and delinquent for the same, and whereas the Collector 
of Taxes and tho Commissioners of the District of Columbia, by virtue of the authority vested in them Iby 
law, duly published and advertised for sale tho lands and premises hereinafter described as required by law 
for each and every year of said delinquent taxes and assessments, giving due and legal notice thereof; 

AND WHEREAS, said Collector of Taxes and the Commissioners of the District of Columbia at the 
legally appointed time and place advertised for tho sale of lands and premises for each of tho years of such 
delinquent taxes and assessments, respectively, ns enumerated and recited in said schedule hereinafter appear¬ 
ing, did offer said lands and premises at public sale to tho highest bidder therefor stating the sum legally due 
for each of such years, respectively, and whereas no bid was mode at any of said tax sales in any of said years 
for said lands and premises, and whereas at each of said sales in default of any bidder, said lands and premises 
were bid in and purchased for said District of Columbia by said Collector of Taxes for the amount of tho taxes 
and assessments of each of said years, respectively, including interest and charges, us required by tho statuses 
in such cose made and provided; 

| 

AND WHEREAS, each item of said taxes and assessments as recited and enumerated in said schedule, 
remains at the date of the execution and delivery hereof unredeemed and unpaid by any party whatever, afid 
said District of Columbia still holds and owns said lands and premises; and whereas more than two years have 
elapsed since the date of each and every of said sales, respectively; 

AND WHEREAS, tho party of the second part has made application to the Commissioners of the Dis¬ 
trict of Columbia to purchase said lunds and premises at private sale pursuant to an Act of Congress, entitled 
“An Act in Relation to Taxes and Tax Sales in the District of Columbia,” approved February 28th, 1898, 
as amended by an Act approved July 1st, 1902, to which Act and Amendment reference is hereby made; ahd 
whereas said Commissioners have sold tho same to the said party of the second part, who has paid in full the 
consideration hereinafter recited in said schedule, being said taxes and assessments, with interest and charges, 
os required by said Act and Amendment; ! 

AND WHEREAS, the books and records of the offices of the Commissioners, of the Assessor, and of the 
Collector of Taxes of said District of Columbia show in detail the facts pertaining to each of said taxes and 
assessments, respectively, as recited in said schedule, reference is therefore mude to each and every of tjio 
books and records of said offices; and whereas all the provisions of all said Acts, statutes, and laws of said 
District necessary to make this deed valid and effective have been heretofore fully complied with; 

AND WHEREAS, the following schedule shows in detail each item of said taxes and assessments Ijy 
giving the fiscal year during which levied, the amount for which the property was bid in by District pf 
Columbia, tho name of the party to whom said lands and premises were assessed for said year, the amount 
of interest charged to date, the aggregate amount for each year, and the total umount in full for all yeans, 
which comprises the consideration for this conveyance; 
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SCHEDULE 



I 


i 


The lands and premises hereinbefore mentioned are described as lot numbered . ao .bilox , i:| squure 


numbered ,aa below'- 1 the City of Washington, in the District of Columbia, and more particularly d< 

as follows:... . .... 

.Square..1476. .Lata 21 aAd.22-.. ... . . 

.:.cuare .1503 lot 62.. 

.Square. 1529 Lota .p. aiid. -10.. . 


cribed 


The following is a statement of the unpaid tuxes and assessments for which said 
are sold: 



I 


WiSF Amount for which 

n,"™" :> >r r b 7 D a c bi<1 

levied ln bv Dl Cl 


1st;19J4 ; 
2nd 1954 

1951 

1st'1954 
2nd 19?4 ; 

19>2 I 

1st 1954 
2nd-^1954 
1951 
19;2 ; 

lct;-19?4 
2nd 1954 
1951 
lot>19;-4 
2nd.1954. 


2.06 

2.06 

5.66 

1.50 

1.50 

2.61 

1.94 

1.94 

9.45 

5.45 
1.80 
1.60 
6.57 
1.J6 
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Intcrest 


.12 

.65 

.09 

.46 

.12 

1.62 

.87 

.11 

.61 

.08 

T7rT 


Name of party to whom assessed for said year 


Tarry Fleck So. 1476 lot 21 
do " " " 11 

Har.-y "leck(tax deed) " " " 

Harry Fleck So. " " 2i 

do " •' " 

do " " " 

Allen 5. -/alker 1529 " 
do n " 

do " 

do " 

"on A. Sor-ford " 1505 ' 

do p ’’ " 

Sor. A. "anford(ta:: deed) 1505 
Allen ~. ..'alitor So. 1529 Lot 
do " " 


,loto 9 i 1C 
" ? 10 


62 

II 


10 

1C 


I I . 

.Amount for winich t !»o 
nroj/erty wu* bid in 
for D. C. with in. 
tercst to date of 
deed I 


2.1fl 

t.’P 

-r.a;. 

1.59j 

1.3U 

; *‘jj 

c. .vOl 

1.94! 
U.07 
1C'.;2 
1.91i 
1.8C 
4.181 
1.44| 
1. ;.6j 

■ ,t- "M r 
i Jv * ••-1 
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NOW THEREFORE THiS INDENTURE WITNESSETH, 


thfit said parties of the first part, 


by virtue of the authority conferred on them by said Acts and laws and for and in consideration of sjaid 
sum of.FA^y..w.4..2?/iQP... |... 


dollars ($.5£«.93.), the receipt of which Is hereby acknowledged, have granted, bargained, sold, and cpn- 

j 

veyed, and by these presents do grant, bargain, sell, and convey in the name of and on behalf of said District 

of Columbia unto the said party... of the second part, ..A.“? ._heirs and assigns, the hereinbefore described 

lands and premises, and the appurtenances thereunto belonging or in any wise appertaining; to have andi to 
hold the same unto the said part.y... of the second part, ...A.V9. heirs and assigns forever. 

IN WITNESS WHEREOF, the said. ... . .[ 

.Mala An..G. ^ozon, ..3o.oxgft.S>..AAlori .ftnd.J.ohn C. aotwalo . ! 


constituting the Bourd of Commissioners of the District of Columbia, parties of the first purt, having fjrst 
considered and approved the foregoing deed sitliug as a board, have directed the execution thereof in the 



of the District of Columbia hereto, under authority of the Act of Congress entitled “An Act to relieve |hc 
Commissioners of the District of Columbia of certain ministerial duties,” approved February J1, l'j.'ig, on fhe 
day and year first hereinl>cfore written. 


Signed, sealed, and delivered in the presence of— 


BOARD OP C0.VMISSI0.NEHS OP 

the District op Columbia. 
Daniol E. Sargec 

Srcrttary. 


1st; 




Approved as to.form: 

Eitnord fic*l 
. Y33t. 


Corporation Counxrl. 


DISTRICT OF COLUMBIA,**: 

Adan Jlebcl 


1, 


District of Columbia, DO HEREBY CERTIFY that 


.■ a Notary Public in and for tjhe 

Tonis! E. Gorges 


Secretary of the Bourd of Commissioners of the District of Columbia, parties to the foregoing and unne.v 


. A.jD. 

i 

i 


deed hearing date on the .. ..day of... 

iy.?.~V , personally appeared before me in said District, the said -jSniOl z,. oar.'es 

being personally well known to me us the person who executed the said deed and acknowledged the sumeit 
be the act and deed of the said Board of Commissioners of the District of Columbia. 

GIVEN under my hand und official seal this . _r.7 

0 f March . . A. 1). lit *A' 

Adoa A,. liehc.l 


Xtitary 1‘ublie, I). < 



























COMMISSIONERS OF THE DISTRICT OF COLUMBIA 


TO 


2.113 P30P2R I2S CCRP.HATiai 


T 2 21 and 22 Dquare 1476 

9 aMJXO '’ Square' ‘1529. 

62 j. 1 Square 1505 


of., D. C. 


Received for record 011 the ...--20. 

day of.OlarC A ., 19$4.. 

time 11-29 A. ... 

and recorded in Liber No.67-34. 

117 

Folio No., one of the Land 

Records for the District of Columbia. 


J efferson S. 

Recorder. 


U 5 COVCRNMCNT PRINTING OFFICE 


13—1420 
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1767 P. St N. W. Washington, D. C. 
January 18 1934. 

To the Honorable, 

Commissioners of the District, 

Washington, D. C. 

Gentlemen: 

Having acquired interests in some of the adjoining prop- j 
erties, and others near by, the undersigned is desirous of ac¬ 
quiring whatever interests the District of Columbia acquired 
in the purchase of the following lots at the tax sale for 1932, 
on taxes due for the year 1931, deeds to which can be issued 
under the law of 1934, for which lots I will be glad to remit 
for the Emig Properties Corporation whatever taxes may 
be due to the District. 

The lots desired to be acquired are the following, to wit: 


Lot 62 

in 

Square 1505; 

cc 

36 

cc 

<< 

1587; 

cc 

21 

c c 

cc 

1476, 

1476. 

cc 

22 

c c 

c c 

c1 

11 

a 

Cl 

1516, 

cc 

12 

c l 

C c 

Cl 

i c 

3S 

c c 

Cl 

Cl 

n 

16 

cc 

c c 

1503, 

cc 

22 

c c 

Cl 

CC 

CC 

9 

Cl 

Cl 

1529 

Cl 

10 

Cl 

Cl 

Cl 

Cl 

40 

n 

c c 

1526. 


I will deeply appreciate an early reply to this application, 
as I am obliged to be in Florida within the next fortnight. 

I will thank you for a statement due the District of Colum¬ 
bia, on each of the above lots for which I will remit for the 
undersigned. 

Very truly, 

CLAYTON E. EMIG, Atty. 

Emig Properties Corp. 

1767 P. St N. W. 
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28 Filed November 9 1939 


A.O.66.566 

Commissioners of the District of Columbia 

Board of Daniel E. Garges 

Commissioners. Executive Office Secretary 

Melvin C. Hazen, 

President, Washington, D. C. 

George E. Allen 
John C. Gotwals 
Maj. Corps of 
Engineers U.S.A. 

o 

Ordered: 

That in accordance with section 3, Act of July 1,1902, per¬ 
mission is hereby granted Clayton E. Emig to purchase at 
private sale lots 62, Square 1505; lots 21 Square 1476: lot 
22 Square 1476; lot 12 in Square 1516; lot 38 Square 1516: 
lots 9 and 10, Square 1529; and lot 40, Square 1526, upon 
payment of “all assessments, taxes, costs and charges due 
the District of Columbia of whatever nature”, in full: pro¬ 
vided however, that no deed shall be issued on these lots if 
the taxes are paid by the owners thereof, prior to the issu¬ 
ance of a deed. 

Bv order of the Board of Commissioners, D. C. 

DANIEL E. GARGES 

Secretary to the Board. 

Official copies furnished, Auditor, Assessor, Arrears Coll. 
Clayton E. Emig. 


29 Pretrial Proceedings 

Filed December 111939 

# • # 

Statement of Nature of Case: 

Bill brought to cancel tax deed made by Dist. Government 
to defendant corporation. Plaintiff claims that Dist. Com¬ 
missioners sold two lots in American University Heights 
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i 

during the year 1932 for unpaid taxes due for year 1931;** 
that subsequently, in March, 1934, a tax deed was granted i 
to defendant corporation, but that according to the records ; 
of the Tax Collector for the Dist. of Columbia, the property ! 
was mistakenly shown as having been redeemed; that there- ! 
after the property was sold to plaintiff, whose representa- j 
tives had no knowledge that the property had not been j 
redeemed. The tax deed given to defendant corporation in i 
March, 1934, also recited a sale for unpaid taxes in 1934, j 
whereas taxes were not in default for the fmrposes of sale j 
for 1934. 

Defendant claims the tax deed from the Dist. municipality j 
to it in 1934 was valid and vested in it a complete title to the j 
property, subject to be defeated only by irregularities; that j 
no allegations of irregularities on the sale or in the deed I 
are made in this case; that the mistake of the Dist. Commrs. j 
in respect to the record in Tax Collector’s office is not bind-! 
ing on defendant corporation; and further that the plaintiff' 
corporation’s representatives as of the time of acquiring! 
title to the property in question had actual knowledge that i 
a tax deed had been given to the defendant and that the j 
property had not been redeemed. 

Stipulations: 

All records of the Dist. of Columbia municipality may be j 
received in evidence without formal proof. 

Plaintiff is granted six days within which to amend bill! 
of complaint, said six days will expire December 18, 1939. J 

December 11, 1939 
BOLITHA J. LAWS 

Justice 

(S«d) FS KEY SMITH 
EMIG; KEY-SMITH 
(S?d) G. C. GERTMAN 
GERTMAN 


# *District of Columbia municipality being the purchaser. 


i 
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1 30 Amended Bill of Complaint 

Filed December 18 1939 

# # # 

Pursuant to permission of the Court to do so, plaintiff 
amends its bill of complaint by adding thereto the following 
paragraphs numbered 12, 13, 14, 15 and 16. 

Lot 22 in Square 1476 

12. By deed dated May 11, 1895 and recorded May 14, 
1S95 in Liber 2021 folio 205 et seq., Martha (or Mattie) L. 
Campbell acquired the record title to the above numbered 
lot. 

The said Martha (Mattie) L. Campbell died seized and 
i testate of said lot on December 1, 191S, and by her last Will 
and Testament she devised said lot to her sister Mary J. B. 
Wright during her lifetime, with remainder in fee to Harry 
B. Fleck as trustee, in trust for J. Hurst Campbell during 
his lifetime and upon his death to Kate Wertz Fleck, one- 
half, and the remaining half among the three children of 
Edith Wertz Irwin, deceased, namely, John Irwin, Gwendo¬ 
lyn Irwin and Lenore Irwin. 

31 Lot 21 in Square 1476 

By deed dated July 1, 1895 and recorded August 20, 1895 
in Liber 2040 folio 320, Mary J. B. Wright acquired the 
record title to the above numbered lot. 

Said Mary J. B. Wright died seized and testate thereof 
on March 13, 1921 and by her last Will and Testament she 
devised the same to her sister Martha (or Mattie) L. Camp- 
' bell for life, with remainder in fee to Kate Wertz Fleck and 
i her husband, Harry W. Fleck, equally. 

The beneficiaries named in said Wills, except the said 
Martha (Mattie) L. Campbell and Mary J. B. Wright, re¬ 
mained the record owners of said lots, respectively, until 
they were sold, as related in the original bill of complaint. 

Exemplified copies of the aforesaid Wills of Martha 
(Mattie) L. Campbell and Mary J. B. Wright were filed in 
the office of the Register of Wills of the District of Colum¬ 
bia on December 27, 1918 and March 26, 1921, respectively. 

13. That the taxes for the fiscal year ending June 30, 
1922, assessed against said lots were not lawfully assessed 
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in the names of the aforesaid owners thereof; the statute 
under which the property was assessed, Sec. 696, Part IV) 
Title 20 of the 1929 Code of the District of Columbia, re-i 
quiring property to be assessed in the name of the owner oif 
owners thereof, which was not done, consequently the sale 
of the said property on June 10, 1923 for the taxes for the 
year ending June 30, 1932 w*as invalid. Furthermore, plain* 
tiff avers that the provisions of the statute, Secs. 791, 792! 
and 793, Part VI, Title 20 of said Code, regulating the proi 
eedure of sales of property for unpaid taxes were not comn 
plied with by the municipal authorities of said Dis^ 
32 trict, consequently the deed from the Commissioners! 

of the District of Columbia to James S. Fraser, re-j 
corded in Liber 6318 folio 411, w r as invalid. 

That Harry S. Fleck, the grantee of James S. Fraseri 
and his w'ife, under the deed dated November 7, 1929 and! 
recorded in Liber 6406 folio 415 et seq., did not acquire thej 
title to the aforesaid property by virtue of the said deedj 
and whatever interest or estate he acquired therein inuredj 
to the benefit of his co-owners under the aforesaid Wills. j 

14. Likewise the municipal authorities of the District of ! 

Columbia in assessing the aforesaid lots for taxes for thej 
year ending June 30, 1931, and the sale thereof for saidj 
taxes, did not comply w'ith the statutory provisions afore-; 
said of the laws of the District of Columbia governing the; 
assessment of property and the sale thereof for unpaid 
taxes. Both of said lots w*ere assessed for taxes for the; 
fiscal year ending June 30, 1931 in the name of Harry S. ■ 
Fleck who w r as not the sole owner thereof but only pos-1 
sessed an undivided interest and estate therein, conse- i 
quently the assessment and sale of said lots and the deed | 
conveying the same made by the Commissioners of the Dis-! 
trict of Columbia are invalid and therefore no valid title 
vested in the defendant by virtue of the tax deed dated j 
March 17, 1934 and recorded March 20, 1934. j 

15. Plaintiff further avers that the Commissioners of the ; 
District of Columbia did not possess powder and authority to ! 
sell said lots to the defendant under the Act of Congress j 
approved February 28, 1898, as amended by Act of Con- i 
gress approved July 1, 1902, inasmuch as Congress by Act | 
approved March 2, 1929—Public No. 462, 74th Congress— j 
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provided an exclusive method for the sale of prop- 

33 erty bid in by the municipal authorities of the Dis¬ 
trict of Columbia at tax sales made for unpaid taxes; 

the method provided by said Act of Congress being by suit 
in equity and it also provided that “up to the time of the 
sale hereinafter provided for such property may be re¬ 
deemed by the owner or other person having an interest 
therein by the payment of all taxes or assessments due the 
District of Columbia upon said property and all legal pen¬ 
alties and costs thereon, together with such other expenses 
as may have been incurred by said District prior to, and 
as a result of, the filing of the action herein provided for.” 
Said Act approved March 2, 1929, especially repealed all 
Acts or parts of Acts inconsistent therewith. 

Plaintiff avers that the Commissioners of the District 
of Columbia did not comply with the provisions of the 
aforesaid Act of Congress approved March 2, 1929, before 
conveying the said property to the defendant but totally 
ignored the same although said Act remains in full force 
and effect and unrepealed. 

16. Plaintiff reiterates the allegations and prayers of its 
original bill of complaint filed herein. 

GEORGE C GERTMAN 
Attorney for Plaintiff 

34 Defendant’s Answer to Amended Bill. 

Filed December 28 1939 

* ♦ # 

The defendant for answer to plaintiff’s amended bill, 
says: 

First:—It admits the allegations contained in paragraph 
twelve of said bill but says the sale of said lots as set out 
in the fifth sub paragraph of said paragraph twelve was 
made under a decree of this court in Equity cause No. 
52,117 which the defendant says is void for the reasons 
given in defendant’s original answer filed in this cause 
which allegations are hereby referred to and made a part 
of this answer. 

Second:—The defendant says the allegations contained 
in paragraph thirteen of said amended bill, whether true 
or untrue, are wholly immaterial and irrelevant to the is¬ 
sues involved in this cause, viz; the validity of the Com- 
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missioners deed to this defendant dated the 17th day of 
March 1934 which is the sole and only question involved in 
this case and said allegations being wholly immaterial and 
irrelevant, the defendant is advised and believes, do not 
call for answer and the defendant moves that they be i 
stricken from the amended bill and be disregarded as they 
only serve to confuse the true issues of this case. 

Third:—The defendant for answer to paragraph four¬ 
teen of said amended bill says; that the property was both 
properly assessed and sold by the Commissioners for ar¬ 
rears of taxes for the year ending June 30, 1931. That the 
said Harry B. Fleck as trustee named in the will of Martha 
L. Campbell, deceased, was the sole fee simple owner of 
said lots, subject only to the life interest of Mary J. B. 
Wright, as provided by said will. 

Fourth:—That the allegations contained in paragraph 
Fifteen of said amended bill are wholly immaterial and ir- | 
relevant as appears upon their face and should likewise be 
stricken out and disregarded and do not call for further j 
answer. That said act of Congress, approved, March 2, j 
1936 was passed more than two years after the advertising j 
and sale of said lots for arrears of taxes as aforesaid, and i 
nearly two years after the deed of the Commissioners to j 
the defendant which was dated March, 17th 1934 and it is 
perfectly apparent upon the face of said bill that the Com¬ 
missioners did not ignore or disregard said act of j 
35 March 2,1936 as it was not in existence at the time of j 
the tax sale and the making of the Commissioner’s 
deed to the defendant to be regarded or either disregarded j 
or ignored. 

Having fully answered the defendant prays to be dis¬ 
missed with its proper costs incurred and that the plaintiff’s 
bill and amended bill be dismissed for want of equity and 
merit, as the defendant is advised and believes it is justly 
entitled and the exigencies and justice of the case require. 

EMIG PROPERTY CORPORATION a body corporate 
by CLAYTON E EMIG. 
secretary and counsel. 

F S KEY SMITH 
C E. EMIG, 

Attorneys for defendant. 
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District of Columbia, ss : 

Clayton E. Emig upon oath says that he is Secretary of 
the Emig property Corporation and has read and knows 
the contents of the above answer subscribed by him as sec¬ 
retary of the defendant corporation; that the facts therein 
stated upon personal knowledge are true and those stated 
upon information and belief he believes to be true. 

CLAYTON E. EMIG 

Subscribed and sworn to before me this 23rd day of 
December, 1939. 

THOS. H. HUYCK 

(Notarial Seal) Notary Public, D. C. 

36 Memorandum of Court 

Filed July 1 1940 

* * * 

The complaint and amended complaint in this case prays 
that a certain deed from the Commissioners of the District 
of Columbia to the defendant, dated March 17, 1934, be 
declared invalid and a cloud on the plaintiff’s title to the 
property, described in the bill of complaint as Lots 21 and 22 
in Square 1476, and that a decree be entered cancelling said 
deed in so far as plaintiff’s property is involved. 

While tax deeds should not lightly be sustained in deroga¬ 
tion of the title of record owners of property, it is neverthe¬ 
less vital and imperative to the revenue of the Government 
that such deeds be not set aside and cancelled unless irregu¬ 
larities are made to appear which render them invalid. The 
irregularities complained of in the complaint and amended 
complaint do not, in my opinion, render the deed in question 
invalid, and judgment of this Court must, therefore, be ren¬ 
dered in favor of the defendant, and the bill of complaint 
and amended complaint dismissed. 

JAS. W. MORRIS 
Justice. 


July 1, 1940. 
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37 Findings of Fact and Conclusions of Law 

Filed November 15 1940 

* # # 

Upon the evidence adduced at the trial of this cause, the 
Court makes the following findings of fact and conclusions 
of law: 

1. That Mary J. B. Wright acquired the record title to 
lot 21 Square 1476 by deed dated July 1, 1895 and recorded 
August 20, 1895 in Liber 2040 folio 320, and she died seized 
and testate thereof on March 13, 1921. By her probated 
Will, exemplified copy of which was filed in the Probate 
Court of the District of Columbia on March 26, 1921, she 
devised said lot to her sister Martha (or Mattie) L. Camp¬ 
bell for life, with remainder in fee to Kate Wertz Fleck and 
her husband, Harry S. Fleck, equally. The said Martha (or 
Mattie) L. Campbell died December 1, 1918. Said Harry 
S. Fleck and Kate Wertz Fleck by deed dated May 24, 193*0 
and recorded July 10,1935 in Liber 6905 folio 245, purported 
to convey said Lot 21 in fee to Frances J. Tarrant who by 
deed dated September 10, 1935 purported to convey it in 
fee to the plaintiff. 

38 2. That Martha (or Mattie) L. Campbell acquired 
the record title to Lot 22 in Square 1476 by deed dated 

May 11, 1895 and recorded May 14, 1S95 in Liber 2021 folio 
205 et seq., and died seized and testate thereof on December 
1,1918. By her probated Will, an exemplified copy of which 
was filed in the Probate Court of the District of Columbia 
on December 27, 1918, she devised said lot to her sister 
Mary J. B. Wright during her lifetime, with remainder in 
fee to Harry S. Fleck as trustee, in trust for J. Hurst Camp¬ 
bell during his lifetime and upon his death to Kate Wertz 
Fleck, one-half, and the remaining one-half among the three 
children of Edith Wertz Irwin, deceased, namely, John Ir¬ 
win, Gwendolyn Irwin and Lenore Irwin. Said J. Hurst 
Campbell subsequently died. 

3. By deed dated December 12, 1931 and recorded July 
10, 1935 in Liber 6905 folio 247, said Kate Wertz Fleck, 
Gwendolyn Irwin Mulderick, Lenore Irwin Rossbacker (the 
latter two having married since the death of Martha L. 
Campbell )and said Harry S. Fleck in his own right and as 
trustee under the Will of Martha L. Campbell, deceased, 
and acting under the authority of a decree of the Supreme 
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Court of the District of Columbia passed November 9, 1931 
in Equity Cause 52117, purported to convey said Lot 22 in 
fee simple to Frances J. Tarrant, and by deed dated April 
24, 1935 and recorded July 10,1935 in Liber 6905 folio 246, 
Clinton R. Colvin, as trustee under a decree of the Supreme 
Court of the District of Columbia passed January 12,1935 in 
said Equity Cause 52117, purported to convey the interest 
and estate of John Irwin, one of the devisees of Martha L. 
Campbell (he being insane), in Lot 22 to said Frances J. 
Tarrant. The said Frances J. Tarrant by deed dated Sep¬ 
tember 10, 1935, purported to convev said lot in fee to the 
plaintiff. 

39 4. Upon plaintiff obtaining its deed for said lots, 

both of which are unimproved, it caused the same to 
be surveved bv the Survevor of the District of Columbia and 

mt m « 

has paid the taxes on said lots each year since that time. 

5. Said Lot 21 was assessed for taxes on July 1,1921 for 
the fiscal year ending June 30, 1922, in the name of Mary J. 
B. Wright, and Lot 22 was assessed for taxes on July 1,1921 
for the fiscal year ending June 30, 1922, in the name of 
Martha L. Campbell, and taxes on both of said lots for that 
year not having been paid, they were advertised for sale in 
the name of Mary J. B. Wright and Martha L. Campbell, 
respectively, and bought in by the District of Columbia. 
Thereafter the Commissioners of the District of Columbia 
sold said lots to James S. Fraser and on April 23, 1929 de¬ 
livered to him a deed purporting to convey the same to him. 
Thereafter the said James S. Fraser and his wife bv deed 
recorded in Liber 6496 folio 415, purported to convey said 
lot to Harry S. Fleck who, by the aforesaid deeds recorded 
in Liber 6905 folio 245 and Liber 6905 folio 247, also pur¬ 
ported to convey his tax title to said lots to the said Frances 
J. Tarrant. 

6. The deed from Frances J. Tarrant dated September 
10,1935 and recorded November 13,1935 in Liber 6941 folio 
537, purports to convey all the title that she possessed in 
said property and acquired as aforesaid. 

7. Said Lot 21 was assessed for taxes on July 1, 1930 for 
the fiscal year ending June 30, 1931 in the name of Harry 
Fleck (tax deed) and said Lot 22 was assessed for taxes on 
July 1, 1930 for the fiscal year ending June 30, 1931 in the 
name of Harry S. Fleck, and the taxes for the year ending 
June 30, 1931, with interest and costs totaling $4.29, as- 
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sessed against Lot 21, and the taxes, interest and j 

40 costs of $3.29 for the year ending June 30, 1931 
assessed against Lot 22, not having been paid, said \ 

Lot 21 was advertised for sale for said tax in the name of 
Harry Fleck (tax deed) and Lot 22 was advertised for sale j 
for said tax in the name of Harry S. Fleck. There being j 
no purchaser therefor, said lots were bought in by the Com- j 
missioners of the District of Columbia on January 14, 1932 : 
at the tax sale and the taxes, interest and costs aforesaid i 
levied against said Lots 21 and 22, respectively, not having j 
been then paid, the defendant on February 18, 1934 wrote ! 
the Commissioners of said District as follows: 

“Having acquired interests in some of the adjoining prop¬ 
erties, and others nearby, the undersigned is desirous of ' 
acquiring whatever interests the District of Columbia ac- j 
quired at the purchase of the following lots at the tax sale j 
for 1932, on taxes for the year 1931, deeds to which can be i 
issued under the law of 1934, for which lots I will be glad to | 
remit for the Emig Properties Corporation whatever taxes I 
may be due the District. 

“The lots desired to be acquired are the following, to wit: j 

Lot 21 in Square 1476 j 

Lot 22 in Square 1476 

(Note: The letter includes other lots in other squares) 

“I will deeply appreciate an early reply to this applica- j 
tion, as I am hoping to be in Florida within the next fort- j 
night. 

“I will thank you for a statement due the District of j 
Columbia on each of the above lots, for which I will remit j 
for the undersigned.” 

Thereafter, pursuant to the said letter, the following order j 
was made by the Commissioners of the District of Columbia: j 

“Ordered that in accordance with Section 3, Act of July ! 
1, 1902, permission is hereby granted Clayton E. Emig to! 
purchase at private sale Lot 21 Square 1476, Lot 22 Square ' 
1476 (other property is also included in the order)! 

41 upon payment of ‘all assessments, taxes, costs and! 
charges due the District of Columbia of whatsoever ; 

nature’ in full; provided, however, that no deed shall be 
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issued on these lots if the taxes are paid by the owners 
thereof prior to the issuance of a deed.” 

8. Thereafter the Commissioners of the District of Co¬ 
lumbia by deed dated .March 17, 1934 and recorded March 
20,1934 in Liber 6784 folio 117, sold and purported to convey 
said Lots 21 and 22 in said Square 1476 to the defendant 
Emig Properties Corporation for the taxes, with interest 
and costs, for the fiscal year ending June 30, 1931 of $4.29 
against Lot 21, and $3.29 against Lot 22, and also for the 
taxes of $4.26 assessed against Lot 21 for the fiscal year 
ending June 30, 1934 and for the taxes of $3.09 against Lot 
22 for the fiscal year ending June 30, 1934. At the date of 
the aforesaid deed, viz, March 17, 1934, the taxes levied 
against said lots for the first and second half of the vear 
ending June 30, 1934 were not in arrears, the lots had not 
been advertised for the sale thereof, and the lots had not 
been purchased by the Commissioners of the District of 
Columbia at any tax sale arising from nonpayment of 1934 
taxes. 

9. In the year 1940, Lot 21 was assessed for taxes at a 
valuation of $823 and Lot 22 was assessed for taxes at a 
valuation of $500, and both lots were assessed as unim¬ 
proved. 

10. At the trial the plaintiff tendered to the defendant 
all taxes, interest and costs paid by him to the District of 
Columbia in connection with Lots 21 and 22 both prior and 
subsequent to the date of the aforesaid tax deed to it. 

11. Counsel for the defendant, Clayton E. Emig, testified 
that since acquiring the aforesaid purported tax deed, the 
defendant has also regularly paid the taxes levied against 

both of said lots assessed in the name of Emig Prop- 
42 erties Corporation: plaintiff and the defendant ex¬ 
hibited to the Court receipts for the taxes for each 

year. 

12. The lots in this case are unimproved. One witness, 
in behalf of the plaintiff, testified that upon plaintiff obtain¬ 
ing its deed it caused the property to be surveyed. On the 
other hand the defendant, through Clayton E. Emig, its 
attorney, and another witness testified that in March 1934 
it placed a no trespassing sign on the lots, cleaned out the 
underbrush and placed three strands of wire around the lots. 

13. There vras introduced in evidence a photostat copy of 
the tax sale record of the District of Columbia which shows 


EMIG PROPERTIES CORPORATION. 


37 j 

i 

that on March 10, 1934, the tax sale made January 14, 1932! 
of Lots 21 and 22 for the fiscal year ending June 30, 1931,! 
was redeemed on March 10, 1934—7 days before the date of I 
the execution of the tax deed dated March 17, 1934—but the | 
defendant proved through its counsel, Clayton E. Emig, that j 
on March 10,1934 the defendant paid the taxes for the fiscal j 
year ending June 30, 1931 against said lots for the purpose! 
of obtaining the said tax deed. 

14. Part of the amount paid by the defendant Emig Prop- j 
ertics Corporation, as aforesaid, to the District of Columbia j 
for the said deed was entered upon one of the records of i 
the District of Columbia, i. e. “Tax Sale Record” under \ 
date of March 10, 1934 in a column of said record entitled j 
“Date of Redemption” but said column entitled “Date of i 
Redemption” is also used when there is in fact no redemp- j 
tion, but on the contrary where there is an outright sale by j 
the Commissioners of the District of Columbia of properties | 
which they had theretofore bought in at some tax sale; the i 
aforesaid entry upon said “Tax Sale Record” under date j 

of March 10, 1934 is found to be a record of the pay- j 
43 ment made by the defendant to the District of Co- j 
lumbia for the purchase from the Commissioners of j 
a deed to said Lots 21 and 22 for the taxes for the fiscal year j 
ending June 30,1931, and it is not a redemption with respect 
to said properties. 

15. It is understood that the tax sale record above re¬ 
ferred to, so far as is material, as well as the tax deeds to 
the said James S. Fraser and to the defendant are made a 
part of the record on appeal in this case. 

Conclusions of Law 

1. The tax deed of March 17, 1934 is not invalid because 1 
the Commissioners of the District of Columbia had no power j 
or authority under the law to sell or convey Lots 21 and 22 | 
in Square 1476 to the defendant in part for the taxes for the | 
fiscal year ending June 30, 1934, as they purported to do by 
the deed dated March 17, 1934 and recorded March 20, 1934 | 
in Liber 6784 folio 117. Upon the evidence in the case, the 
Court concludes for the reasons stated in its memorandum i 
filed on June 1, 1940, that said deed made by the Commis- j 
sioners of the District of Columbia, dated March 17, 1934 J 
and recorded March 20,1934 in Liber 6784 folio 117 et seq., \ 
is valid and that therefore the plaintiff is not entitled to 
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have it removed as a cloud upon its title to said property. 

2. Subject to the legal effect of the tax deed made bv the 
Commissioners of the District of Columbia to James S. 
Fraser of Lots 21 and 22 in said square for taxes for the 
fiscal year ending June 30, 1922, and also subject to the 
legal effect of the aforesaid tax deed made by the Commis¬ 
sioners of the District of Columbia to the defendant of Lots 
21 and 22 in said square, dated March 17,1934, i. e., whether 
the tax deeds divested the record title, the plaintiff 

44 succeeded of record to the record title of said lots of 
which Mary J. B. Wright and Martha L. Campbell, 

respectively, died seized. 

JAS. W. MORRIS 

Justice 

To the foregoing conclusions of law the plaintiff noted an 
exception. 

The plaintiff requested the Court to make the following 
conclusions of law which it declined to do and to which 
declination plaintiff was allowed an exception: 

1. That the assessment, advertisement and sale of Lot 
21 for the taxes for the fiscal year ending June 30, 1922 in 
the name of Mary J. B. Wright did not comply with the 
statutory law, she having died testate on March 13,1921, and 
that therefore the assessment and sale of said Lot 21 in her 
name for the taxes for the fiscal year ending June 30, 1922 
was void, as was also the tax deed made by the Commis¬ 
sioners of the District of Columbia to James S. Fraser for 
the taxes for said year. 

2. That the assessment, advertisement and sale of Lot 22 
for the taxes for the fiscal year ending June 30, 1922 in the 
name of Martha L. Campbell did not comply with the statu¬ 
tory law, she having died testate on December 1, 1918, and 
that therefore the assessment and sale of said Lot 22 in her 
name for the taxes for the fiscal year ending June 30, 1922 
was void, as was also the tax deed made by the Commis¬ 
sioners of the District of Columbia to James S. Fraser for 

the taxes for said year. 

45 3. That the assessment of Lot 21 on Julv 1, 1930 

V 7 

for the taxes for the fiscal year ending June 30, 1931 
in the name of Harry Fleck (tax deed) was void, as was 
also the tax deed made by the Commissioners of the District 
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of Columbia to the defendant Emig Properties Corporation, 
dated March 17, 1934. 

4. That the assessment of Lot 22 on July 1, 1930 for the 
taxes for the fiscal year ending June 30,1931 in the name of 
Harry S. Fleck was void, as was also the tax deed made by 
the Commissioners of the District of Columbia to the defen¬ 
dant Emig Properties Corporation, dated March 17,1934. 

5. That on July 1, 1930, Harry Fleck (tax deed) was not 
the owner of Lot 21 nor was Harry S. Fleck the owner of Lot 
22, consequently the statutory provisions of the District of 
Columbia which require property to be assessed for taxes 
in the name of the owner, or trustee or trustees of the owner 
thereof, and the other provisions of Section 696, Part IV, 
Title 20 of the 1929 District of Columbia Code, were not 
complied with in the assessment of the said property for 
taxes for the fiscal year ending June 30, 1922, nor for the 
fiscal year ending June 30, 1931. 

6. That the deed made by the Commissioners of the 
District of Columbia, dated March 17, 1934 and recorded 
March 20, 1934 in Liber 6784 folio 117, constitutes a cloud 
upon the title of the plaintiff’s to said property which it is 
entitled to have removed, it having tendered to the defen¬ 
dant all taxes, interest and costs paid by it prior to the date 
of the said deed, at the date of the said deed and subsequent 
thereto. 

7. That the aforesaid tax deed dated March 17, 1934 is 
not valid because the Commissioners of the District of Co¬ 
lumbia thereby sold and conveyed said property for taxes 
for the fiscal year ending June 30, 1934 and which were not 

in arrears and over which the Commissioners of the 
46 District of Columbia had no jurisdiction whatsoever 
or power to sell on March 17, 1934. 

8. That on March 17, 1934 the District of Columbia pos¬ 
sessed no lien or title whatsoever to Lots 21 and 22 which on 
that day they could sell or convey to the defendant; the tax 
records of the District of Columbia showing that on March 
10, 1934 the tax sale of Lots 21 and 22 for the fiscal year 
ending June 30, 1934 was redeemed. 

9. That even if the Commissioners of the District of 
Columbia possessed a valid lien against Lots 21 and 22 in 
Square 1476 by virtue of their purchase thereof at the tax 
sale on January 14, 1932 for the taxes for the fiscal year 
ending June 30,1931, interest and costs, they could not fore- 
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close such lien except in the manner and by the method pro¬ 
vided by Section 800, Part VI, Title 20 of the 1929 District 
of Columbia Code. This section was amended and repealed 
after the aforesaid Commissioners’ deed was made and 
delivered by Act approved March 2, 1936, Public No. 462, 
74th Congress, but it was in force at the date of the deed. 

JAS. W. MORRIS 

Justice 
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48 Decree Dismissing Original and Amended Bills 

of Complaint. 

Filed November 15 1940 

# * # 

This cause came on to be heard, and thereupon, upon 
consideration thereof, it is bv the Court this loth day of 
November, A. D. 1940, Ordered that the bill of complaint 
and the amended bill of complaint be and they are hereby 
dismissed and the relief sought is hereby denied. 

The plaintiff having given notice of appeal, the penalty 
of its bond on appeal is hereby fixed at $500.00 to operate as 
a supersedeas bond or $250.00 to operate as a cost bond. 

JAS. W. MORRIS 

Justice 

49 Notice of Appeal 

Filed November 15 1940 
# # # 

Notice is hereby given this 15th day of November, 1940, 
that the plaintiff \V. O. & A. N. Miller Development Co., a 
corporation, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 15th day of November, 1940 in 
favor of the defendant Emig Properties Corporation against 
said plaintiff W. C. & A. N. Miller Development Co., a cor¬ 
poration. 

GEORGE C GERTMAN 
Attorney for Plaintiff 

Acknowledgment is hereby made this 15th day of Novem¬ 
ber, 1940 of receipt of copy hereof. 

BYRON G CARSON 
Attorney for Defendant. 


Memorandum 

November 15—1940. 

Supersedeas Bond ($500) of Plaintiff approved and filed. 
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50 Assignment of Errors 

Filed November 15 1940 
* # * 

At the trial of the above entitled cause the Court com¬ 
mitted the following errors which are relied on as the 
plaintiff’s points on this appeal: 

In entering the decree dismissing the plaintiff’s original 
and amended bills of complaint and denying the relief 
prayed for. 

2. In not cancelling and removing as a cloud thereon, 
upon the facts found, the tax deed made by the Commis¬ 
sioners of the District of Columbia dated March 17,1934 and 
recorded March 20, 1934 in Liber 6784 folio 117, conveying 
Lots 21 and 22 in Square 1476 to the defendant. 

3. In not holding that the assessment on July 1, 1921 of 
taxes for the fiscal year ending June 30, 1922 of Lot 21 in 
the name of Mary J. B. Wright and Lot 22 in the name of 
Martha L. Campbell was void inasmuch as both of them 
were dead at that time, and exemplified copies of their Wills 

were on record in the Probate Division of this Court 

51 prior to July 1, 1921. And in not holding that the 
deed made to Janies S. Fraser of said lots pursuant 

to the sale thereof for taxes for the year ending June 30, 
1922 was void for the reason that the property had not 
been properly assessed. 

4. In not holding that the assessment on July 1, 1930 of 
the taxes for the fiscal year ending June 30, 1931 of Lot 21 
in the name of Harry Fleck and Lot 22 in the name of 
Harry S. Fleck did not comply with the statutory provisions 
governing the assessment of real estate contained in Section 
696, Part IV, Title 20, of the 1929 District of Columbia Code. 

5. In not holding that the tax deed made by the Commis¬ 
sioners of the District of Columbia to the defendant, dated 
March 17, 1934, is invalid because Lots 21 and 22 in Square 
1476 were not assessed, advertised or sold in the name of 
the owner thereof as provided by law. 

6. In not holding that the aforesaid tax deed is invalid 
because the Commissioners of the District of Columbia, as 
recited in the said deed, sold said Lots 21 and 22 for the 
taxes for the fiscal year ending June 30, 1934 inasmuch as 
the taxes for that year were not in arrears and the District 
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of Columbia had no lien thereon for the same which it could 
sell or alienate. 

7. In not holding that the assessment, advertisement and 
sale of Lot 21 in the name of Harry Fleck (tax deed) and 
Lot 22 in the name of Harry S. Fleck for the fiscal year 
ending June 30,1931, did not comply with the statutory law 
of the District of Columbia regulating the assessment of 
real estate. 

8. In not holding that neither the District of Columbia 
nor the Commissioners of the District of Columbia 

52 possessed any lien against Lots 21 and 22 in Square 
1476 on March 17, 1934, growing out of the sale of 
said lots for the taxes for the fiscal year ending June 30, 
1931, inasmuch as the records at the tax office show that 
said lots were redeemed on March 10, 1934 from the tax 
sale thereof made January 14, 1932. 

9. In not holding as a matter of law that the Commis¬ 
sioners of the District of Columbia could not make a valid 
sale of said lots without complying with the provisions of 
Section S00, Part VI, Title 20 of the 1929 District of Co¬ 
lumbia Code. 

GEORGE C. GERTMAN 
Attorney for Plaintiff 


\ 
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Statement of Evidence 


Filed November 15 1940 


# # # 

It is hereby stipulated by and between the parties to this 
cause, through their respective counsel, that the findings of 
fact are supported by evidence and that the other evidence 
in the case is not germane to the subject matter of the ap¬ 
peal, consequently it is not mentioned. It is agreed, how¬ 
ever, that the Court and counsel may have recourse to the 
stenographic record of the proceedings of the trial if occa¬ 
sion arises therefor at the hearing of this appeal. 

GEORGE C. GERTMAN 
Attorney for Plaintiff 

BYRON G CARSON 
Attorney for Defendant 
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54 Designation of Record 

Filed November 15 1940 
# * * 

The Clerk of the Court will please include in the tran¬ 
script of record on the plaintiff’s appeal in the above en¬ 
titled cause to the United States Court of Appeals for the 
District of Columbia, the following: 

1. Original bill of complaint. 

2. Defendant’s answer to the original bill of complaint 
with exhibit. 

3. Pretrial proceedings. 

4. Amended bill of complaint. 

5. Defendant’s answer to the amended bill of complaint. 

6. Memorandum of opinion of the Court filed July 1,1940. 

7. Findings of fact and conclusions of law and documents 
therein referred to. 

8. Final decree of November 15, 1940. 

9. Notice of appeal and memorandum of mailing of copy 
thereof. 

10. Memorandum of date of filing and approval of su¬ 
persedeas bond of $500. 

55 11. Stipulation as to statement of evidence and 
proceedings of trial. 

12. Assignment of errors and points relied upon on ap¬ 
peal. 

13. This designation. 

14. Certificate of Clerk of the Court. 

GEORGE C. GERTMAN 
Attorney for Plaintiff 

Service of copy hereof acknowledged this 15th day of 
November, 1940, by the defendant. 

BYRON G CARSON 
Attorney for Defendant 
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56 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

1, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 55, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67158 in Equity, wherein 
W. C. & A. N. Miller Development Co., a corporation, is 
Plaintiff and Emig Properties Corporation is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 21st day of December, 1940. 

C E STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7802 W. C. & A. N. Miller De¬ 
velopment Co., Appellant, vs. Emig Properties Corpora¬ 
tion. United States Court of Appeals for the District of 
Columbia Filed Dec 23 1940 Joseph W. Stewart Clerk 
















Addition to Record per Stipulation of Counsel 


United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1942. 

No. 7802 


W. C. & A. N. MILLER DEVELOPMENT CO., A 
CORPORATION, APPELLANT, 

VS. 

EMIG PROPERTIES CORPORATION. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


FILED JANUARY 31, 1942 
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District Court of the United States for the District of 

Columbia. 

United States Court of Appeals for the District of Co¬ 
lumbia Filed Jan 31 1942 Joseph W Stewart Clerk 

No. 67158. 

W. C. and A. N. Miller Development Co., 'plaintiff 


v. 

Emig Properties Corporation, defendant. 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, do hereby cer¬ 
tify the annexed to be a true and correct copy of the origi¬ 
nal order correcting record on appeal, etc. (said copy to 
constitute Supplemental record for Court of Appeals) as 
it appears of record in the Clerk’s Office of said Court in 
the above-entitled cause. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 
29th day of January, 1942. 

CHARLES E. STEWART, Clerk. 

By K. M. HARVEY, 

(Seal) Deputy Clerk. 


Filed Jan 28 1942 Charles E. Stewart, Clerk 
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In the District Court of the United States for the 
District of Columbia. 

Equity No. 67158. 

W. C. and A. N. Miller Development Co., Plaintiff, 


Emig Properties Corporation, Defendant. 

Order Correcting Record on Appeal, Etc. 

i 

In pursuance of an Order of the United States Court 1 
of Appeals for the District of Columbia, dated October 
30, 1941, whereby the cause entitled W. C. & A. N. Miller 
Development Co., Appellant, v. Emig Properties Corpora} 
tion. Appellee, No. 7802, which cause was Equity No. 67158 
in this Court, was remanded to this Court with instruc-j 
tions to permit the record to be corrected to show the trub 
facts as to the dates of recordation of the wills of Mary Jj 
B. Wright and Martha L. Campbell, and thereafter to take 
such further action as this Court deems proper, it is novf 

Adjudged, Ordered, and Decreed—the parties hereto! 
through their respective counsel, assenting hereto as evij- 
denced by their signatures hereon—that the following cor} 
rections of the record on appeal be made, to wit: 

(a) That the first paragraph of Defendant’s Answer! 
printed on page 30 of the Record, to the Amended Bill- 
printed on page 28 of the Record, be, and the same hereby 
is, corrected to read in part as follows: 

“First:—It admits the allegations contained in paral- 
graph twelve of said bill, except the statements contained iin 
the last sub-paragraph thereof, which are hereby denied, 
but says etc.” 

(b) That paragraph 1 of the “Findings of Fact and 
Conclusions of Law”, filed November 15, 1940, printed o^i 
page 33 of the Record, be, and the same hereby is, cor¬ 
rected to read in part as follows: 


j 
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‘ 1 By her probated will, exemplified copy of which was filed 
in the Probate Court of the District of Columbia on March 
21, 1930, she devised, etc.” 

(c) That paragraph 2 of the “Findings of Fact and Con¬ 
clusions of Law”, filed November 15,1940, printed on page 
33 of the Record be, and the same hereby is, corrected to 
read in part as follows: 

“By the probated will, exemplified copy of which was filed 
in the Probate Court of the District of Columbia on March 
21, 1930, she devised etc.” 

(d) Also that this cause be transmitted to the Court of 
Appeals for reinstatement and for final disposition upon 
the Record as amended; the costs in connection with this 
order have been satisfactorily adjusted by the parties. 

JAS. W. MORRIS, Justice. 

We consent to this order: 

GEORGE C. GERTMAN, 

Counsel for Appellant. 

BYRON G. CARSON, 

Counsel for Appellee. 
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United States Court of Appeals j 

for the District of Columbia 

i 

i 

October Term, 1940. 


No. 7802 


W. C. & A. N. MILLER DEVELOPMENT CO., 
a Corporation, Appellant, 

v. 

EMIG PROPERTIES CORPORATION, Appellee. 


APPELLANT’S BRIEF 


JURISDICTION 

Jurisdiction of this suit in the lower Court is found in j 
Section 101 and the jurisdiction of this appeal is found in j 
Section 26, Title 18 of the 1929 District of Columbia Code. | 
See also Luchs v. Christman, 42 App. D. C. 326. 

STATEMENT OF THE CASE 

This appeal is from a final decree (R. 43) which dismissed ; 
appellant’s original complaint (R. 1-7) and amended com¬ 
plaint (R. 28-30). The decree was superseded (R. 43). 
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Appellant is the record owner (R. 38) of Lots 21 and 22 
Square 1476 (both being vacant and unimproved) which 
are assessed for taxes at a combined value of $1325. Upon 
acquiring the record title to these lots on September 10, 
1935, appellant discovered an outstanding tax deed against 
them which was made by the Commissioners of the District 
of Columbia to the appellee on March 17, 1934 (R. 21). 
The price paid for the two lots by the appellee was $14.91. 
The tax deed contains the following recital in a schedule 
incorporated therein (R. 22)— 


The following is a statement of unpaid taxes and assessements for 
which said lands and premises are sold: 

Amt. 
which the 
prop, was bid 
in for D. C. 

Name of party to whom with int. to 
assessed for said year date of deed 


Fiscal year Amt. for 
for which which prop. 


tax was 
levied 

was bid in 
by D. C. 

Int. 

1st Vt 1934 

2.06 

.12 

2nd Vt 1934 
1931 

2.06 

3.66 

.63 

1st 14 1934 

1.50 

.09 

2nd V s 1934 
1931 

1.50 

2.81 

.48 


Harry S. Fleck, 

Sq. 1476, lot 21 

2.18 

do 

2.06 

Harry Fleck (tax deed) 
Sq. 1476, lot 21 

4.29 

Harry S. Fleck, Sq. 

1476, lot 22 

1.59 

do 

1.50 

do 

3.29 


(Note: The year 1931 is erroneously printed 1932 in the lower left 
hand corner of the record, p. 22). 


From the above schedule and tax deed it appears that 
Lot 21 was assessed for the taxes for the fiscal year 1931 
in the name of Harry Fleck (tax deed) and for the same 
year’s tax Lot 22 was assessed in the name of Harry S. 
Fleck: that the lots were sold to appellee for the taxes for 
the fiscal years 1931 and 1934—the deed reciting that they 
were bought in by the District of Columbia at tax sales 
made for said taxes; that more than two years had elapsed 
since the tax sales were made, and that the tax sales 
remained unredeemed upon the tax records of the District 
of Columbia. 

The statute under which the assessment on July 1, 1930, 
of the lots for the fiscal year 1931 was made, reads— 
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Sec. 696, Part 4, Title 20, 1929 D. C. Code. 

“Assessments to be made in the name of the owner.— 
All real property in the District of Columbia, except as ! 
hereinafter provided, shall be assessed in the name of 
the owner, or trustee or trustees of the owner thereof. 
All individual real property of a deceased person may j 
be assessed in the name of such deceased person until ; 
the same is divided, according to law, or has other- j 
wise passed into the possession of some other person 
or persons; and all real property, the ownership of j 
which is unknown, shall be assessed ‘owner unknown.’ ” 
(Aug. 14, 1894, 28 Stat. 282, c. 287, sec. 1.) 

i 

And to aid the Assessor in ascertaining the record own¬ 
ers of property for the purpose of lawfully assessing it in j 
their names, Congress enacted the following statute: 

Sec. 673, Part 2, Title 20,1929 D. C. Code. 

“Daily transcript from records of recorder of deeds 
and register of wills.—The Commissioners of the Dis- j 
trict of Columbia shall cause to be made a daily tran¬ 
script, and entry on the records of said assessor, of 
the designations of lots or parcels of land in said Dis- j 
trict appearing in instruments of conveyance received 
for record in the office of the recorder of deeds, and 
the designations of lots or parcels of land in said Dis¬ 
trict transferred by probated wills; and the person or 
persons whom the Commissioners of said District may j 
designate for the purpose of making such transcript 
shall for this purpose at all times during office hours 
have full access to the records of the recorder of deeds 
and the register of wills of said District; and the 
assessor shall daily furnish the surveyor with a copy 
of such transcript.” (Mar. 3, 1899, 30 Stat. 1377, c. 
457, sec. 3.) 

i 

Shortly after acquiring the record title to the lots, appel- i 
lant brought this suit to cancel and remove the tax deed as 
a cloud upon the title thereto. Lucks v. Christman, ante. 

Four grounds or irregularities were assigned by the ap¬ 
pellant in the original and amended complaints to establish 
the invalidity of the tax deed, any one of which is fatal to 
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the validity of the deed. Kann v. King, infra; Bursty v. 
Lyon, infra. 

1. One of the grounds or irregularities assigned in the 
amended complaint is that the lots were not assessed on 
July 1, 1930 for the taxes for the fiscal year 1931 in the 
names of their owners as required by the statute (R. 29); 
the allegation being— 

“14. Likewise the municipal authorities of the Dis¬ 
trict of Columbia in assessing the aforesaid lots for 
taxes for the year ending June 30, 1931, and the sale 
thereof for said taxes, did not comply with the statutory 
provisions aforesaid of the laws of the District of Col¬ 
umbia governing the assessment of property and the 
sale thereof for unpaid taxes. Both of said lots were 
assessed for taxes for the fiscal year ending June 30, 
1931 in the name of Harry S. Fleck who was not the 
sole owner thereof but only possessed an undivided 
interest and estate therein, consequently the assess¬ 
ment and sale of said lots and the deed conveying the 
same made by the Commissioners of the District of 
Columbia are invalid and therefore no valid title vested 
in the defendant by virtue of the tax deed dated March 
17, 1934 and recorded March 20, 1934.” 

This allegation was answered by the appellee (R. 31), as 
follows: 

“Third:—The defendant for answer to paragraph 
fourteen of said amended bill says; that the property 
was both properly assessed and sold by the Commis¬ 
sioners for arrears of taxes for the year ending June 
30, 1931. That the said Harry B. Fleck as trustee 
named in the will of Martha L. Campbell, deceased, 
was the sole fee simple owner of said lots, subject only 
to the life interest of Mary J. B. Wright, as provided 
hv said will.” 

Thus the appellee admits in its answer that the lots did 
not belong to Harry S. Fleck individually on July 1, 1930 
when they were assessed for the 1931 taxes. 

Moreover, at the trial it was established (R. 33)— 
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(a) That on March 26, 1921 an exemplified copy of the 
probated Will of Mary J. B. Wright—who was then the 
record owner of Lot 21—was filed in the Office of the Regis¬ 
ter of Wills and that bv her Will she devised the lot to her 

* 

sister Martha L. Campbell for life, with remainder in fee j 
to Kate Wertz Fleck and Harry S. Fleck, equally. On July 
10, 1935 said Kate Wertz Fleck and Harry S. Fleck, as 
devisees of Mary J. B. Wright, and the record owners of j 
the lot, conveyed said Lot 21 to Frances J. Tarrant who, j 
on September 10, 1935, conveyed it to appellant (R. 33). 

(b) That on December 27, 1918 an exemplified copy of 
the probated Will of Martha L. Campbell—who was then 
the record owner of Lot 22—was filed in the Office of the 
Register of Wills and that by her Will she devised the 
lot to her sister Mary J. B. Wright for life and upon her j 
death to Harry S. Fleck as trustee for J. Hurst Campbell 
for his life, with remainder in fee to Kate Wertz Fleck, 

j 

John Irwin, Gwendolyn Irwin and Lenore Irwin. On June 
10, 1935, the said Kate Wertz Fleck, Gwendolyn Irwin j 
Mulderick, Lenore Irwin Rossbacker, Edith Wertz Irwin | 
and Harry S. Fleck, trustee and in his own right, and also 
Clinton R. Colvin, as trustee for John Irwin (insane), con¬ 
veyed the record title to Lot 22 to Frances J. Tarrant who, 
on September 10, 1935, conveyed the same to appellant in 
fee. 

Despite the fact that from and after March 26, 1921 
Kate Wertz Fleck and Harry S. Fleck, as tenants in com¬ 
mon, were the record owners of Lot 21, and from and after 
December 27, 1918 Harry S. Fleck, trustee, Kate Wertz 
Fleck, John Irwin, Gwedolyn Irwin and Lenore Irwin 
were the record owners of Lot 22, in whose names, respec¬ 
tively, Lots 21 and 22, according to the taxing statute, 
should have been assessed for taxes for the fiscal year 1931, 
the trial Justice dismissed appellant’s complaints, and in 
so doing, he said (R. 32)— 

| 

“The complaint and amended complaint in this case 
pray that a certain deed from the Commissioners of 
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the District of Columbia to the defendant, dated March 
17, 1934, be declared invalid and a cloud on the plain¬ 
tiff’s title to the property, described in the bill of com¬ 
plaint as Lots 21 and 22 in Square 1476, and that a 
decree be entered cancelling said deed in so far as 
plaintiff’s property is involved. 

“While tax deeds should not lightly be sustained in 
derogation of the title of record owners of property, 
it is nevertheless vital and imperative to the revenue 
of the Government that such deeds be not set aside 
and cancelled unless irregularities are made to appear 
which render them invalid. The irregularities com¬ 
plained of in the complaint and amended complaint 
do not, in by opinion, render the deed in question 
invalid, and judgment of this Court must, therefore, 
be rendered in favor of the defendant, and the bill of 
complaint and amended complaint dismissed.” 

But there are no degrees of irregularity—irregular 
means not according to established law—therefore when 
the trial Justice found that the lots were irregularly 
assessed, it was his duty to cancel the deed and remove it 
as a cloud. The assessment was either good or bad and 
in the eye of the law there can be no middle ground. 

It was not claimed by the appellee in either of its answers 
—indeed it could not logically so claim—that Harry S. 
Fleck became the owner of the lots under the redemption 
deeds from Fraser on November 7, 1929 (R. 2). Those 
deeds simply extinguished the tax title that Fraser obtained 
earlier that year upon sales of the lots while assessed in 
the names of people who were dead at the time. See Kann 
v. King, infra. Taxation, 61 C. J., sec. 1788, p. 1287. Ten¬ 
ancy in Common, 62 C. J., sec. 96, p. 466. 

2. Another ground urged by the appellant in the original 
complaint (R. 4) for the cancellation of the tax deed and 
its removal as a cloud, is— 

5. On, to-wit: January 12,1932 the municipal author¬ 
ities of the District of Columbia conducted a sale of 
sundry properties, including said lots 21 and 22, de¬ 
linquent and subject to public sale for non-payment 
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of taxes assessed for the fiscal year 1931, and for the 
lack of private bidders, said lots 21 and 22 were sold 
to the District of Columbia. 

6. Plaintiff is informed and believes, and on such 
information and belief avers, that the original public 
Tax Records for 1932, compiled and maintained by ! 
the Assessor and other municipal authorities of the j 
District of Columbia for public inspection show, in j 
the appropriate places therefor, by proper entries 
therein, that said lots 21 and 22 were both duly re- j 
deemed on the 10th day of March, 1934 from the sale 
thereof last hereinabove described, which said redemp¬ 
tion occurred within the statutory period allowed there¬ 
for and before the execution and delivery of the deed 
described in the next succeeding paragraph hereof. 

While the statement that the redemption occurred within 
the statutory period was incorrect, the evidence shows that 
the sale made January 14,1932 to the District of Columbia 
for the taxes for the fiscal year 1931 stood redeemed on 
March 10, 1934 (R. 41) upon the tax records which the law 
required the Assessor to keep, viz: 

Sec. 799, Part 6, Title 20, 1929 D. C. Code. 

“Assessor to keep list of property sold for taxes for 
public inspection.—It shall be the duty of the assessor 
for the District of Columbia to prepare and keep in his 
office, for public inspection, a list of all real estate in 
the District of Columbia heretofore sold, or which may | 
hereafter be sold, for the nonpayment of any general ! 
or special tax or assessment levied or assessed upon j 
the same, said list to show the date of sale and for 
what taxes sold; in whose name assessed at the time 
of sale; the amount for which the same was sold; when 
and to whom conveyed if deeded, or, if redeemed from j 
said sale, the date of redemption.” (Feb. 6, 1870, 20 
Stat. 283, c. 50; May 13,1892, 27 Stat. 37, c. 74. 

The tax record evidence of redemption (R. 41) itself 
nullifies the recital in the tax deed (R. 21) that at the date j 
of the deed, March 17, 1934— 
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“Each item of said taxes and assessments as recited 
and enumerated in said schedule remains at the date 
of the execution and delivery hereof unredeemd and 
unpaid by any party whatever * * * .” 

Therefore the evidence is conclusive upon this phase of 
the case that the District of Columbia on March 17, 1934 
did not possess a tax lien upon the lots under the tax sale 
made on January 14, 1932 (R. 41) for the taxes for the 
fiscal year 1931, and it was the duty of the trial Judge to 
so decree. 

3. A third ground assigned for the cancellation of the 
tax deed is that the Commissioners had no power to sell the 
lots for the taxes for the fiscal year 1934 (R. 5), the allega¬ 
tion being— 

“9. Plaintiff further alleges that at the date of the 
delivery of the deed described in paragraph 7 of this 
bill there was no delinquency in the payment of taxes 
or assessments levied against either of said lots for 
the fiscal year 1934, save only for the first half thereof, 
and that all taxes and assessments levied against both 
of said lots for the fiscal year 1934 were in fact paid 
in full to the Collector of Taxes on September 6,1934. ” 

The appellee’s answer to this allegation (R. 12) was— 

“9. Defendant admits it paid all of the said taxes 
referred to on September 6th, 1934.” 

Nevertheless the Commissioners sold both of the lots to 
the appellee on March 7, 1934 and it is recited in the tax 
deed that the 1934 taxes was a part of the consideration 
for the tax deed. See tax deed and schedule (R. 21-22). 

Upon this phase of the case the question is whether the 
Commissioners had the power to sell the lots on March 17, 
1934 for the taxes for the fiscal year 1934, and that they 
did flot have the power is obvious; therefore the trial 
Justice should have so decreed and canceled the deed for 
that reason. 
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4. The fourth ground assigned as invalidating the tax 
deed of March 17, 1934, is that the Commissioners had no 
power to make the deed because the statute under which 
the Commissioners acted, Section 793, infra, was repealed 
and superseded by Section 800, infra. This subject will be j 
discussed further in the argument. 

Appellant has paid the taxes every year since it pur- j 
chased the lots in 1935 (R. 34). 

i 

STATEMENT OF POINTS 

The Court erred in upholding as valid the tax deed of 
March 17, 1934 and not removing it as a cloud upon appel- j 
lant’s record title, because— 

(a) The assessment on July 1, 1930 of the taxes for the I 
year ending June 30,1931 upon Lot 21 in the name of Harry ; 
Fleck (tax deed), and upon Lot 22 in the name of Harry S. 
Fleck, did not comply with the law. 

(b) The District of Columbia possessed no unredeemed | 
tax lien against the lots on March 17, 1934; the tax lien 
which it acquired on January 14, 1932 having stood re¬ 
deemed upon the tax records on March 10, 1934 (R. 41). 

(c) Section 800, infra, superseded Section 793, infra, | 
therefore the Commissioners were without power to make 
the tax deed. 

(d) No valid sale could be made of the lots in 1934 for 
the taxes for the year 1934 inasmuch as these taxes were j 
not then delinquent. 

(e) All the material recitals in the tax deed were estab- j 
lished to be untrue. 

SUMMARY OF ARGUMENT 

i 

! 

1. The tax statutes regulating the levying of taxes and j 
the sale of real estate for their nonpayment are mandatory i 
and must be strictly complied with. 
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2. The failure to assess Lots 21 and 22 for taxes for the 
fiscal year 1931 in the names of the owners of the lots viti¬ 
ated the assessment and the tax deed. 

3. Any one of the matters complained of in the original 
and amended complaints, which the trial Court character¬ 
ized as “irregularities,” vitiated the tax deed of March 
17, 1934. 


ARGUMENT 

1. This suit was lost in the lower Court because the trial 
Justice, instead of following the mandate of the statutes, 
put the duty to pay taxes ahead of the duty of the taxing 
officers to strictly comply with the tax laws, and also be¬ 
cause he refused to heed the law established by the Supreme 
Court of the United States and this Court in kindred cases. 
See Lyon v. Alley, 130 U. S. 177, 32 L. Ed. 899, 9 S. Ct. 480. 

The taxing statutes here involved were considered by the 
Court in Kann v. King, 25 App. D. C. 182, and there the 
Court said— 

“Provision is made by the statute, perhaps inade¬ 
quate provision, for the ascertainment by the taxing 
officers of the names of the owners of property for 
this purpose of assessment; for the recorder of deeds 
and the register of wills are both required to report 
annually to the tax officers all transfers of real estate 
recorded in their respective offices. This does not seem 
to cover the case of devolution of title by descent, 
except apparently in the case of a division of an estate 
and the execution of deeds of partition by the sev¬ 
eral parties in interest; and it is not apparent what 
steps the taxing officers are to take to ascertain the 
living owner of property when the former owner has 
departed this life, and there is perhaps only one heir 
and no division of the estate. And yet the law specific¬ 
ally requires such ascertainment of ownership, for it 
specifically provides that the assessment in the name 
of the deceased person may not be continued beyond 
the partition of the estate, or until the estate ‘has 
passed into the hands of some other person.’ The new 



owner is such other person; and the taxing officers 
must ascertain his identity as best they can, if they! 
would have their proceedings entirely valid and in-j 
defeasible. Such is the positive doctrine of the cas^ 
of Washington v. Pratt. And the residt is that failure! 
to assess in such name is a fatal irregularity, which, as} 
between the true owner and the purchaser at a £aaj 
sale or his assignee, is sufficient to vitiate all the subset 
quent proceedings.” (Italics supplied) 

i 

i 

And in a later case, Bursey v. Lyon, 32 App. D. C. 231; 
this Court said— 

“The deed recites that said lot ‘was duly assessed! 
for taxation in the name of B. L. Walker and other si 
and in the name of A. T. Bramhall for the fiscal years^ 
ending June, 1890 and 1892. The statute under which 
this property was assessed reads as follows: ‘That al} 
real property, except as hereinafter provided, shall bei 
assessed in the name of the owner, trustees, or guardian} 
thereof. All undivided real property of a decease^ 
person may be assessed in the name of such deceased 
person until the same is divided according to law, orj 
has otherwise passed into the possession of some other! 
person. And real property, the ownership of which} 
is unknown, shall be assessed, “owner unknown.” ] 
(22 Stat. at L. 568, chap. 137, s. 1; D. C. Comp. Statj 
1894, p. 522, s. 20.) In legislating upon this subject; 
Congress sanctioned an assessment against the owners^ 
of property in this District. The question here is! 
whether that requirement is one that the taxing officers 
can ignore, and, as was done in this instance, in 1890^ 
omit the name of the part owner, John H. Walter, and' 
in 1892, omit the name of the owner entirely, and assess 
the property in the name of a fictitious person, whd 
does not appear, from this record, to have ever beenj 
connected with the title. Considering a statute similar! 
to the one here in question, the court, in Washingtoii 
v. Pratt, 8 Wheat. 681, 5 L. ed. 714, said: ‘It was 
undoubtedly in the power of Congress to have left 
what latitude they pleased to the assessor in designate 
ing the owner; but, if they have confined him to the! 
necessity of determining the true owner, it is not in} 
our power to enlarge his discretion. It mav be a hardi 

" i 
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ship upon the corporation, but the legislature only can 
decide whether that hardship shall be perpetuated or 
not. It must be observed that the alternative is one 
which would put it in the power of the assessor to 
designate a mere nominal owner, a kind of casual 
ejector, in every case. Had Congress intended to 
lighten the labors of the corporation or their assessor 
in this respect, there were very simple means of doing 
it; they might have sanctioned a designation with 
reference to the first or last vendee of record. * * * 
It will seldom happen that the legal estate does not, 
in fact, exist in the last vendee of record, or his heirs 
or devisees. The name of the real party in interest 
must have been, in the eyes of Congress, the most awak¬ 
ening circumstance of the advertisement required to 
warn him of his danger.’ This court has held that 
where, in the assessment of taxes, the taxing officer 
insert the name of a person as the owner, it is essential 
to support a valid tax sale upon such an assessment 
that the person so named shall be the real owner. Kann 
v. King , 25 App. D. C. 182. In this District, at the 
time here in question, by a statute in force (Abert, 
Comp. Stat. 519, sec. 6), it was made the duty of the 
recorder of deeds and the register of wills to furnish 
the proper taxing officers, on or about the first Monday 
in January and July of each year, correct lists of all 
transfers of real estate appearing of record for the pre¬ 
ceding half year. Hence, Congress took double pre¬ 
caution to insure the assessment of real estate in the 
name of the owner. When the name of the owner 
could not be ascertained, the law specifically provided 
how the assessment should be made,—in the name of 
‘Owner unknown.’ This left no discretion in the 
officers. The assessment must be either in the name 
of the true owner or vendee last of record, or l>v the 
designation ‘Owner unknown.’ In this case neither 
of the requirements of the statute were followed. We 
are therefore of the opinion, considering the two assess¬ 
ments together, as we must, that the assessments were 
so fatally defective as to pass no right to a conveyance 
to the purchaser at the tax sale. ancU for this reason, 
the tax deed in question passed no title to his assigns, 
the plaintiff and his associates.” 
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T 


! 


See also— 

Tapper v. Fraser, 63 App. D. C. 174, 70 Fed. (2) 778L 
Taxation, 61 C. J., sec. 783, p. 634 and sec. 1519, p. 1117[ 

Despite the statutes and established law declared by th$ 
Supreme Court and this Court in the above cases, the trial 
Justice ruled that the levying of the taxes for the year endu¬ 
ing June 30, 1931 upon Lot 21 in the name of Harry Fleck 
(tax deed) as owner, when as a fact the lot was theh 
owned of record by Kate Wertz Fleck and Harry Si. 
Fleck equally, as tenants in common, and upon Lot 22 in 
the name of Harry S. Fleck as owner, when as a fact it wa$ 
then owned of record by Harry S. Fleck, trustee, Kat<? 
Wertz Fleck, John Irwin, Gwendolyn Irwin and Lenor^ 
Irwin, were mere “irregularities” and not fatal to th$ 
validity of the 1931 assessment, therefore he allowed ap+- 
pellee to keep Lot 21, for which it paid only $8.53, and Lot 
22, for which it paid only $6.38, although the combine^ 
assessed value of these lots is $1325.* 

2. The tax deed dated March 17,1934 was made, executed 
and delivered by the Commissioners, acting pursuant t<j> 
the following statute: 

Sec. 793, Part 6, Title 20, 1929 D. C. Code. 

“Deposit required; certificate of sale; tax deed; ref 
demption—The collector of taxes shall require from 
every purchaser of property sold as aforesaid a del 
posit sufficient, in his judgment, to guarantee a full 
and final settlement for such purchase. Every purf 
chaser other than the District of Columbia at any sale 
of property as aforesaid shall pay the full amount of 
his bid, including surplus, if any, to the collector of 
taxes within five days after the last day of sale, ani 
in case such payment is not made within the tim4 
specified the deposit of the person so failing to make 
payment shall be forfeited to the District of Columbia^ 
and said collector of taxes shall then issue the certifil 
cate of sale for such property to the next highest bidf 
der, and if payment of the amount of the bid of said 
next highest bidder be not made within two davs therel 


! 


•This action is without precedent in the annals of the law. 
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after, the Commissioners of the District of Columbia 
shall set aside both sales for which the bids were 
made; and the said collector of taxes shall thereupon 
be held to have bid the amount due on the said lot and 
to have purchased it for the District. Immediately 
after the close of the sale, upon payment of the pur¬ 
chase money, the said collector of taxes shall issue to 
the purchaser a certificate of sale, and if the property 

shall not be redeemed bv the owner or owners thereof 

•< 

within two years from the last day of sale, by pay¬ 
ment to the collector of taxes of said District, for the 
use of the legal holder of the certificate, the amount for 
which it was sold at such sale, exclusive of surplus, 
and twelve per centum per annum thereon, a deed shall 
be given by the Commissioners of the District, or their 
successors in office, to the purchaser at such tax sale, 
his heirs or devisees, or to the assignee of such certifi¬ 
cates, which deed shall be admitted and held to be 
prima facie evidence of a good and perfect title in fee 
simple to any property bought at said sale herein 
authorized: Provided,* That no deed shall be issued 
until all taxes and assessments appearing upon the tax 
books against the property are paid, with penalties, 
interests, and costs, including taxes for the years for 
which the District purchased the property at tax sale: 
Provided, That no property advertised as aforesaid 
shall be sold upon any bid not sufficient to meet the 
amount of tax, penalty, and costs; but in case the high¬ 
est bid upon any property is not sufficient to meet the 
taxes , penalties, and costs thereon said property shall 
thereupon be bid off by the said collector of taxes, in 
the name of the District of Columbia; but the property 
so bid off shall not be exempted from assessment and 
taxation, but shall be assessed and taxed as other prop¬ 
erty; and if within two years thereafter such property 
is not redeemed by the owner or owners thereof, or 
their legal representatives, by the payment of the 
taxes, penalties, and costs due at the time of the sale 
and that may have accrued after that date, and eight 
per centum per annum thereon, or if any property two 
years after having been so bid off at any sale in the 
name of said District under part 6 of this chapter or 
any other law in force is not or has not been so re¬ 
deemed as aforesaid (unless it shall be shown that the 
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sale for taxes was irregular and void), then the Corn - 
missioners of the District, or their successors, shall, in 
the name of and on behalf of the District of Columbia ; 
sell said property at public or private sale and issud, 
to any purchaser of such property a deed, which deed, 
shall have the same force and effect as the deed here J , 
inbefore provided for in this section for property sold 
at the regular annual sales : Provided, however, That 
no such deed shall be issued until all assessments] 
taxes, costs, and charges due the District, of what] 
soever nature, shall have been paid in full: And pro] 
vided also, That minors or other persons under legal 
disability be allowed one year after attaining full agq 
or after the removal of such legal disability to redeen) 
the property so sold, or bid off by the collector of taxe ^ 
in the name of the District of Columbia as aforesaidi 
from the purchaser or purchasers, his, her, or their 
assigns, or from the District of Columbia, on payment 
of the amount of purchase money so paid therefor\ 
with eight per centum per annum interest thereon as 
aforesaid, together with all taxes and assessment £ 
that have been paid thereon by the purchaser or hw 
assigns between the day of sale and the period of rel 
demption, with eight per centum per annum interest op, 
the amount of such taxes and assessments. Wheiji 
such property is redeemed from a purchaser other thaiti 
the District of Columbia, and when such property shaft 
be redeemed from the District of Columbia, it shaft, 
except as to the period of redemption, be upon thp 
terms and conditions hereinabove provided for in the 
case of redemption by persons not under legal dis¬ 
ability: Provided, however, That failure on the pailt 
of the District, from any cause whatsoever, to enforce 
the liens acquired aforesaid shall not release the prop¬ 
erty from any tax whatsoever that may be due the 
District: Provided further, That at any time after anV 
property shall have been bid off as aforesaid by the 
collector of taxes, and before the expiration of the 
time allowed for the redemption thereof, the collector 
of taxes of said District, may issue to any person or 
persons, upon the payment of a sum not less than th|e 
aggregate amount of the taxes, penalties, and costs due 
at the time the property was bid off by the collector 
and that may have accrued after that date, a certificate 


i 

i 

i 
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of sale, and if the property shall not be redeemed by 
the owner or owners thereof within two years from 
the date of said certificate, by payment to the collector 
of taxes of said District, for the use of the legal holder 
of the certificate, the amount exclusive of surplus paid 
by the person or persons to whom such certificate was 
issued and twelve per centum per annum thereon, a 
deed shall be given by the Commissioners of the Dis¬ 
trict of Columbia, or their successors in office, to the 
legal holder of such certificate, which deed shall have 
the same force and effect as the deed hereinbefore 
provided for in this section for property sold at the 
regular annual sale; and that the foregoing provisions 
in this section in reference to the sale at public or 
private sale of property in the District of Columbia, 
advertised for sale for taxes and bid off by the col¬ 
lector of taxes be, and the same are also hereby, made 
applicable to all property in the District of Columbia 
subject to taxation whereon taxes levied and in ar¬ 
rears on the first day of July, eighteen hundred and 
ninety-seven, or at any time prior thereto, have not 
been paid, and which at any sale held previous to said 
date were bid off in the name of the District of Colum¬ 
bia; that when for any reason any tax sale of real 
property in the District of Columbia may be set aside 
or canceled, such property may be readvertised and 
sold at the next ensuing annual sale.” (Feb. 28, 1898, 
30 Stat. 250, c. 32; July 1, 1902, 32 Stat. 633, c. 1358, 
sec. 3.) (Italics supplied) 

This statute provides that any tax deed issued pursuant 
thereto “shall be admitted and held to be prima facie evi¬ 
dence of a good and perfect title in fee simple to any prop¬ 
erty bought at said tax sale herein authorized.” Appellee, 
however, rebutted this, as it had a right to do. Bursey v. 
Lyon, ante. Indeed the tax deed could not be made con¬ 
clusive of the validity of the sale. Marx v. Hawthorn, 148 
IT. S. 172,13 S. Ct. 508, 37 L. Ed. 410. However, unless the 
District of Columbia possessed a valid and unredeemed 
lien against the lots for the taxes for the fiscal year 1931, 
the tax deed was invalid. The actual fact established by 
the evidence is that the tax sale to the District of Columbia 
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on January 14, 1932 of Lots 21 and 22 for the taxes for; 
the fiscal year 1931, stood redeemed on March 10, 1934 j 
(R. 41) or seven days before the date, execution and de¬ 
livery of the tax deed, consequently the recital in the deed j 
that the tax sale had not been redeemed by any person; 
whomsoever prior to the date of the deed is untrue. 

Of course, admittedly, the District of Columbia possessed ! 
no lien under Section 793 against either of the lots for the I 
taxes for the fiscal year of 1934 as they were not even; 
delinquent. 

3. Even if the District of Columbia possessed a valid; 
and unredeemed lien on March 17, 1934, it is questionable; 
whether the Commissioners could invoke the provisions of; 
Section 793 and sell the lots to the appellee in view of the! 
following statute enacted February 14, 1929, which repealed' 
all statutes or parts of statutes inconsistent therewith andj 
extended the time for the redemption of property bought 
in by the District of Columbia until the Co mm issioners had! 
instituted proceedings in equity for the foreclosure of liens :j 

Sec. 800, Part 6, Title 20, 1929 D. C. Code. 

“Property purchased by District of Columbia at tax 
sales; sales under court order.—Whenever any rea^ 
estate in the District of Columbia has been or shall! 
hereafter be sold for nonpayment of taxes or assess-i 
ments of any kind whatsoever and shall have been 
bought in by the District of Columbia, and more thanj 
two years shall have elapsed since such bidding in' 
and the same has not been redeemed in the manner! 
and on the terms provided by law, the Commissioner^ 
of the District of Columbia may, in the name of and 
on behalf of the District of Columbia, apply to th^ 
Supreme Court of the District of Columbia', sitting 
in equity, for the purpose of enforcing such tax licit 
by the said District of Columbia on the aforesaid prop* 
erty; and up to the time of the sale hereinafter pro\ 
vided for, such property may he redeemed by the ownei 
thereof by the payment of the taxes and all legal 
penalties and costs thereon and such other costs as th$ 
court may deem proper. 

i 

I 


I 
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“Upon the proof in such suit of the failure of the 
owner or owners of the property to redeem it as pro¬ 
vided by law, the court shall, without unreasonable 
delay decree the sale of said property to satisfy the 
taxes, assessments, penalties, costs, and interest due 
the District of Columbia and the costs of the suit, and 
said sale shall be by the collector of taxes or his 
deputy, at public auction in front of said premises 
after advertisement of said sale for ten consecutive 
days in some daily newspaper of general circulation 
published in the District of Columbia: Provided, That 
if it shall appear that there were substantial defects 
in any tax sale, no part of the penalties and charges 
incidental to such sales shall be collectible. All per¬ 
sons interested in the property or entitled to redeem 
from such tax sale, shall be made parties thereto, and 
the proceeds from such judicial sale shall be applicable 
to the payment of the aggregate taxes, penalties, costs, 
including costs of such public advertising and sale, 
and interest due to the District of Columbia and the 
payment of costs of such suit. In no such case shall 
there be any allowance by the court for attorney’s fees 
or trustees’ commission. 

“No sale shall be made, unless by express order of 
the court, for an amount less than such aggregate 
taxes, interest, and costs of suit, including advertising 
and sale. Any surplus received from such sale over 
said amounts shall be paid by the collector of taxes 
into court to abide its further order for payment to the 
person or persons in equity entitled to receive it, if 
they shall be known. On confirmation of the sale by 
the court, the court shall cause to be issued to the 
purchaser, when he shall have paid the purchase money 
and complied with the terms of sale, a deed to be ex¬ 
ecuted by the clerk of the court which shall have the 
effect to convey to the purchaser all the right, title, 
and estate of all parties defendant, whether proceeded 
against as known or unknown. 

“Publication may be substituted for personal service 
upon any defendants not personally served by the 
marshal, whether known or unknown, by advertise¬ 
ment in some daily newspaper published in the District 
of Columbia at least once a week for three successive 
weeks, the first of such advertisements to appear at 
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least three weeks before any petition shall be filed, 
and such costs of publication shall be lawful charges 
and be included in the costs of suit.” (Feb. 14, 1929, 
45 Stat. 1173, c. 197, sec. 1.) (Italics supplied) 

It may be argued by the appellee that this statute, Sec¬ 
tion 800, merely provides an additional method by which 
the Commissioners may foreclose tax liens. However, the 
statute expressly provides— 

“ * * * an( ^ U p ^he tj me 0 f sale hereinafter 
provided for, such property may be redeemed by the 
owner thereof by the payment of the taxes and all 
legal penalties and costs thereon and such other costs 
as the court may deem proper.” 

Therefore the Commissioners had no right in 1934, even 
if the District of Columbia possessed a valid and unre¬ 
deemed lien for the 1931 taxes, to sell the property to the 
appellee under Section 793. 

CONCLUSION 

The position of the appellee, as stated in par. 10 of its 
original answer (R. 12), is that notwithstanding the failure 
of the taxing authorities to assess Lots 21 and 22 in the 
names of the record owners thereof, the tax deed of March 
17, 1934 vested in it— 

“ * * * a complete perfect fee simple title, free and 
discharged from all manner of claims and estates of 
all those delinquent interests who have been neglectful 
of their rights and title, and a new sovereign title has 
been established in and to said lots, vesting fee simple 
title in the defendant, divesting on the said 17 day of 
March 1934, all the title of said Martha L. Campbell 
and Mary J. B. Wright and Harry S. Fleck, trustee, 
and J. Hurst Campbell non compos mentis, and all 
other devisees.” 

But we do not think that assumption is true in view of 
the foregoing statutes and the law established by this 


Court in the cases of Kami v. King and Bursey v. Lyon, 
ante. 

It is deferentially submitted that the appealed decree 
should be reversed with costs and the case remanded with 
direction to the Court to cancel the deed and remove it as 
a cloud on appellant’s title to the lots. 

Respectfully submitted, 

George C. Gertman, 

Attorney for Appellant 
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LOT 21 


Tax Title 


Record Title 


Assessed July 1,1921, for fiscal year ending June 30,1922, in name of Acquired by deed of July 1, 1895, recorded August 20, 1895, by 
Mary J. B. Wriglit (R. 34) i _ Mary J. B. Wright 

who resided and died testate March 13, 1921, at Bellwood, County of 
Advertised and sold in same name January 10, 1923, to''! First Blair, Pennsylvania. By will, exemplified copy of -which was filed in the 

District of Columbia, which held property, unredeemed Divesting District of Columbia only March 21, 1930, she devised to 
and currently accruing taxes remaining unpaid, for over f of j 

Record Martha L. Campbell, 

Title. for life, remainder in fee to 


six years, until, by deed of April 23,1929, it sold property 
(R. 34) to 


James S. Fraser, who, by deed of November 7, 1929, sold to 
Harrv S. Fleck, who, bv deed of December 12,1931, conveyed to 

“ f 

Frances J. Tarrant, employee of appellant (R. 34). 


Taxes become again delinquent. Assessed July 1,1930, for fiscal year 
ending June 30, 1931, in name of Harry Fleck, (R. 34, 35) 

Advertised and sold in same name January 14,1932, to 
District of Columbia. 


Sold again for taxes for fiscal year ending June 30,1932, to 
James S. Fraser, on January 17, 1933, (R. 8) 


Sold again for taxes for fiscal year ending June 30, 1933, to 
i\V. C. Miller, president of appellant, on January 16, 1934, (R. 8) 


Period of redemption for tax sale of January 14, 1932,'i Second 
having expired, District of Columbia, by deed of March Divesting 
17, 1934, in consideration of taxes for the fiscal years > of 
ending June 30, 1931, and June 30, 1934, sold (R. 36) Record 
to Title. 

Appellee , who redeemed tax sales of January 17, 1933, and January 
16,1934, on September 6,1934. (R. 12) 


Kate Wertz Fleck 


and 


as tenants in common, who, by deed of May 24, 
1930, recorded July 10,1935, conveyed to 

I 

Frances J. Tarrant, 

employee of Appellant, who by deed of September 
10,1935, conveyed to 


Harry S. Fleck, 


Appellant. 
(R. 33) 
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LOT 22 


Tax Title 


Record Title 


Assessed Julv 1,1921, for fiscal year ending June 30,1922, in name of Acquiesced by deed of May 11, 1895, recorded May 14, 1895, by 
Martha L. Campbell, (R. 34) ... .... Martha L. Campbell, 

who resided and died testate December 1, 1918, at Bellwood, County of 
Advertised and sold in same name January 10, 1923, to^ First Blair, Pennsylvania. By will, exemplified copy of which was filed in 
District of Columbia, which held property, unredeemed Divesting the District ot C olumbia only March 21,1930, she devised to 
and currently accruing taxes remaining unpaid, for over ^ of I 

six years, until, bv deed of April 23,1929, it sold property Record Mary ;L B. TV right, 

(R.34) to * J Title. for life, thereupon to 

I I . 

James S. Fraser, who, by deed of November 7, 1929, sold to Harry S. Flock,’ trustee tor J. Hurst Campbell, 

n. c. in., for life, remainder one half each to 

Harrv S. Fleck, who, by deed of December 12, 1931, conveyed to 

“ r 

Frances J. Tarrant, employee of appellant (R. 34). 


Taxes become again delinquent. Assessed July 1,1930, for fiscal year Kate M ertz Fleck/ ] 

ending June 30, 1931, in name of Harry Fleck, (R. 34, 35) who conveyed December John Irwin / Gwendolyn Irwin * Lcnore Irwin / 

12,1931 to who conveved December 12, 1931, and April 

24,1935, to* 


Advertised and sold in same name January 14, 1932, to 
District of Columbia. 


Sold again for taxes for fiscal year ending June 30,1932, to 
James S. Fraser, on January 17, 1933, (R. 8) 

I 

Sold again for taxes for fiscal year ending June 30, 1933, to 
W. C. Miller, president of appellant, on January 16,1934, (R. 8) 


i 

Frances J. Tarrant, employee of appellant, who 
by deed of September 10,1935, to 

Appellant. 

(R. 33) 


i 

Period of redemption for tax sale of January 14, 1932/ 
having expired, District of Columbia, by deed of March 
17, 1934, in consideration of taxes for the fiscal years 
ending June 30, 1931, and June 30, 1934, sold (R. 36) 
to 


Second 

Divesting 

of 

Record 

Title. 


* Note: Acting under decree of the Supreme Court of the District of Columbia, in Equity 
Cause 52117, dated November 9. 1931. rendered, upon petition of the trustee and all remainder¬ 
men, for the purpose of improving the investment, Harry S. Fleck, as trustee for J. Hurst 

. 1_11 , . V ^ / . . « n _« _ in lOOi __ 1 - O 1 A n 


Appellee, which redeemed tax sales of Januarv 17.1933, and January T a T?^! 1 % s< l Id a ? d conveyed by deed of December 12 1931 , recorded juiy io 1935 , to Frances 

O , , /, inoA /T> io\ j y Tarrant - in which conveyance the above remaindermen. Kate Wertz Fleck, Gwendolyn and 


16,1934, on September 6,1934. (R. 12) 


Lenore Irwinjoined voluntarily, John Irwin, by order of the court of January 12, 1935, on 
April 24. 193ylR. i 3> 33 , 3 4). 
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Tlie court below arrived at the following conclusions of 
law: 

“1. The tax deed of March 17, 1934, is not invalid 
because the Commissioners of the District of Columbia 
had no power or authority under the law to sell or 
convey Lots 21 and 22 in Square 1476 to the defendant 
in part for the taxes for the fiscal year ending June 30, 
1934, as they purported to do by the deed dated March 
17, 1934, and recorded March 20, 1934 in Liber 6784, 
folio 117. Upon the evidence in the case, the court 
concludes for the reasons stated in its memorandum 
filed on June 1, 1940, that said deed made by the Com¬ 
missioners of the District of Columbia, dated March 
17, 1934, and recorded March 20, 1934 in Liber 6784, 
folio 117, at sccj. is valid and that therefore, the plain¬ 
tiff is not entitled to have it removed as a cloud upon 
its title to said property.” 

“2. Subject to the legal effect of the tax deed made 
by the Commissioners of the District of Columbia to 
James S. Fraser of Lots 21 and 22 in said square for 
taxes for the fiscal year ending June 30, 1922, and also 
subject to the legal effect of the aforesaid tax deed 
made by the Commissioners of the District of Columbia 
to the defendant of Lots 21 and 22 in said square, dated 
March 17, 1934, i. e. whether the tax deeds divested 
the record title, the plaintiff succeeded of record to the 
record title of said lots of which Mary J. B. Wright 
and Martha L. Campbell, respectivelv, died seized.” 
(R. 37-38.) 

The complaint was thereupon dismissed and the relief 
sought denied. (R. 43.) It is from this judgment that the 
appellant appeals. 

Summary of Argument. 

1 . The taxes for the fiscal year 1930-31, on lots 21 and 
22, square 1476, were properly assessed in the name of 
Harry S. Fleck, or Harry Fleck, who derived his title,— 


5 


regarcuess 01 any title which prior thereto might have vest- j 
ed in him by virtue of the respective wills of Mary B. J. j 
Wright and Martha L. Campbell,—from an unredeemable i 
tax title which, in 1929, had vested in Janies S. Fraser, j 
whereby the record owner or owners of said properties had | 
been divested of their title. Said James F. Fraser acquired | 
his unredeemable tax title by deed of November 7, 1929, | 
from the District of Columbia, which had bought said prop-! 
erties at a tax sale on January 10,19£S, for the unpaid taxes j 
for the fiscal year ending June 30, 1922, and had held said j 
properties unredeemed for a period of over six years. The I 
assessments on the basis of which said taxes for the fiscal j 
year ending June 30,1922, were levied, were properly made j 
in the name of Mary J. B. Wright and Martha L. Campbell,! 
respectively, who both were dead at the time of said assess- j 
ments, whose deaths, however, remained unknown to the j 
taxing authorities of the District of Columbia, due to the j 
fact that exemplified copies of their respective wills were j 
filed only on March 21, 1930, that is between ten and eleven | 
years after the demise of said testatrices. Even after said | 
exemplified copies of said wills had been filed on March 21,! 
1930, the taxing authorities of the District of Columbia j 
were not, and could not be, under a duty, and did not have, j 
nor could they have, the authority to draw any inferences 
as to the ownership of said lots in 1930 from copies ofj 
wills, the originals of which had been probated ten or eleven 
years prior to the filing of said copies. 

i 

2. The tax lien of the District of Columbia upon lots 21 j 
and 22 for taxes for the fiscal year ending June 30, 1931,! 
was never redeemed by the appellant or anybody else act-! 
ing for it or in its behalf. The evidence shows that the j 

“Redemption” alleged by the appellant represents nothing! 

j 

j 

i 
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else but the payment by the appellee of the consideration 
for the tax deed of March 17, 1934. 

3. Sections 793 and S00, Title 20, D. C. Code, 1929, pro¬ 
vide alternative methods for the sale of property bid in 
at a tax sale in the name of the District of Columbia and 
are not inconsistent with each other. 

4. The Commissioners of the District of Columbia prop¬ 
erly included the tax for the fiscal year ending June 30,1934, 
as part of the consideration for the deed issued March 17, 
1934, in accordance with statutory provisions. 

Argument. 

A. The taxes for the fiscal year ending June 30, 1931, 
on lots 21 and 22, Square 1476, were properly assessed in 
the name of Harry S. Fleck and the tax deed of March 17, 
1934, by the Commissioners of the District of Columbia to 
the Appellee is legal and valid. 

1. The main argument of the appellant rests on the con¬ 
tention that the assessment, made as of July 1,1930, for the 
fiscal year ending June 30,1931, 

(a) of lot 21, in the name of Harry Fleck (R. 22) was 
made in violation of Section 696, Title 20, D. C. Code, 1929, 
(Section 47-701, D. C. Code, 1940), (Reprinted P. Brief, 3), 
requiring real property in the District of Columbia to be 
assessed inSthe name of the owner; that such assessment, 
from and after March 26,1921,—alleged but erroneous date 
of the filing of an exemplified copy of the will of Mary J. 
B. Wright in the Office of the Register of Wills of the Dis¬ 
trict of Columbia,—should have been made, in accordance 
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I 

i 

i 


with the terms of said will, in the names of Kate WertsJ 
Fleck and Harry S. Fleck, as tenants in common, (P. Brief] 

5) 5 * j 

j 

(b) of lot 22, in the name of Harry S. Fleck (R. 22) wa^ 
also in violation of the above cited statutory provision] 
and, from and after December 27, 1918,—alleged but erl 
roneous date of the filing of an exemplified copy of the will 
of Martha L. Campbell in the Office of the Register of Wills 
of the District of Columbia,—should have been made, ir| 
accordance with the terms of said will, in the names of 
Harry S. Fleck, trustee, Kate Wertz Fleck, John Irwiiq 
Gwendolyn Irwin and Lenore Irwin (P. Brief 5). 

i 

| 

2. The foregoing contentions of the appellant, in turn| 

are entirely dependent upon the correctness of the followj 

ing premise, to wit, that, at a prior tax sale, on January 

10, 1923,—at which date the District of Columbia, in th*4 

absence of private bidders, acquired lots 21 and 22 for del 

linqucnt taxes for the fiscal year ending June 30, 1922,—j 

said lots were wrongly assessed in the name of said Mar\j 

J. B. Wright and Martha L. Campbell, respectively, since! 

both had died testate on March 13, 1921, and December Ij 

1918, respectively, that is, prior to the date of assessment] 

The appellant argues that, therefore, when the authorities} 

conveyed said lots by deed of April 23, 1929, to one James 

S. Fraser, such deed was null and void, inasmuch as thej 

persons named in the assessments of July 1, 1921, wer<^ 

both dead at the time of said assessments (R. 34, 38, P] 

Brief, 6). This argument is made despite Sthe fact thalj 

the District of Columbia had held both lots for over siy 

vears, without any effort or attempt of the record owners 
* 

to redeem the properties or to pay the taxes currently ac-f 
cruing thereon after said sale of January 10,1923. Appel j 
lant’s argument proceeds by claiming that, consequently! 
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the conveyance of both lots by said James S. Fraser to said 
Harry S. Fleck, by deed dated November 7, 1929, was like¬ 
wise a nullity (R. 38). 

In fairness to counsel for the appellant, it must be stated 
that the above discussed arguments were made by him in 
ignorance of the true date of recordation of the wills of 
Mary J. B. Wright and Martha L. Campbell in the Office 
the Register of Wills of the District of Columbia,—-which 
date was made the subject of appellee's Petition to Correct 
Record, filed herein May 3, 1941,—and this Court’s order 
of October 30, 1941, permitting the record to be corrected 
to show the true facts as to the date of recordation of said 
wills (See Addition to Record per Stipulation of Counsel). 

3. With regard to the premise of the appellant, discussed 
in the preceding subsection 2, counsel for the appellee sub¬ 
mit the following considerations showing conclusively that 
counsel for the appellant proceeded from a false premise: 

The naked assertion of the appellant that the 1921 assess¬ 
ments of lots 21 and 22 w’ere “made in the name of people 
who w’ere dead at the time”, (P. Brief, 6), permits, per se, 
no conclusion that such assessments were made in violation 
of Section 696, Title 20, D. C. Code, 1929, (47-701 D. C. 
Code, 1940). As a matter of fact this section expressly 
provides for the possibility of assessments in the name of 
a deceased person. It reads, in part, as follows: 

“All undivided real property of a deceased person 
may be assessed in the name of such deceased person 
vmtil the same is divided, according to law’, or has other¬ 
wise passed into possession of some other person or 
persons.” (Italics supplied.) 
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The mere fact, therefore, of the assessment of lots 21 and! 
22, for the fiscal year ending June 30, 1922, in the name of 
Mary J. B. Wright and Martha L. Campbell, respectively,! 
is no evidence of a fatal irregularity,—as it was held to be 
by this Court in Kami v. King, 25 App. D. C. 182, and 
Bursey v. Lyon, 32 App. D. C. 231, on which two decisionsj 
the appellant mainly relies in this part of its argument (P.J 
Brief, 10-13 ),—as long as the appellant cannot also shore 
that at the time of such allegedly wrong assessment, tM 
taxing authorities of the District of Columbia were charge\ 
able with knowledge to the effect that said lots had “passed, 
into the possession of some other person or persons.” 

i 

I 

i 

The corrected record now shows that an exemplified copy 
of the probated will of each of the two testatrices was fileef 
in the Office of the Register of Wills on March 21, 193o[ 
Consequently, the District taxing authorities could not posi- 
sibly have had knowledge of any change in ownership of 
said properties prior to that date. The assessment on Juhjr 
1,1921, in the name of the deceased owners was, therefore, 
the only way in which said properties could be assessed, anr| 
the tax sale of lots 21 and 22, on January 10,1923, to the Dis^ 
trict of Columbia cannot be attacked on the ground that 
there was a defect in the assessment of the tax. When, there¬ 
fore, at the expiration of the period of two years, allowed for 
redemption from the tax sale under Section 793, Title 20, D. 
C. Code, 1929, (47-1003) D. C. Code, 1940) (Reprinted P. 
Brief 13-16), it became the duty of the Commissioners of thb 
District of Columbia, also under the above cited section of 
the statute, “in the name of and on behalf of the District of 
Columbia, to sell said property at public or private saljs 
and issue to any purchaser of such property a deed”, which 
deed shall be “held to be prima facie evidence of a good 
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and perfect title in fee simple”, the title of the record own¬ 
ers of said lots teas effectively divested and vested in the 
District. Tlie deed, therefore, by the Commissioners of the 
District of Columbia to James S. Fraser, dated April 23, 
1929, that is, over six years after the unredeemed tax sale, 
is unassailable on that score. Consequently, when said 
James S. Fraser, conveyed by deed of November 7, 1929, 
recorded in Liber 6406, folio 415 (R. 34) both lots to Harry 
S. Fleck, the latter became, as far as the taxing authorities 
of the District of Columbia are concerned, the owner of said 
lots. It is submitted that counsel for the appellant incor¬ 
rectly labeled the deeds from James S. Fraser to Harry S. 
Fleck, dated November 7, 1929, ‘'redemption deeds ”, (P. 
Brief, 6). Obviously, since the title of the record owner, as 
stated before, was effectively divested, there was nothing 
left to be redeemed. If it is claimed that these so-called 
“redemption deeds'' “simply extinguished the tax title that 
Fraser obtained earlier that year upon sales of the lots 
while assessed in the names of people who were dead at the 
time”, (P. Brief, 6), counsel for the appellant, presumably, 
may have had in mind the equitable doctrines that a trust 
may be revived, after the res was lost through the de¬ 
linquency of the trustee, by repurchase of the lost property 
by the trustee, and that a tenant in common in paying off an 
incumbrance on the common property does so for the com¬ 
mon interest (Alexander r. Douglass, 6 D. C. 247). But, 
certainly, it was not, and could not be, the business of the 
taxing authorities of the District of Columbia, in assessing 
the properties in the name of Harry S. Fleck or Harry 
Fleck, shown as owner by the record in Liber 6406, folio 
415 (R. 2), to investigate if such ownership was in any way 
qualified and subject to the aforestated equitable doctrines, 
as to require the assessments to be made in the names of 
other or additional persons. 
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I 

i 

j 

As far as the taxing authorities of the District of Coi-i 
umbia are concerned, Harrv S. Fleck, or Harry Fleck, re-j 
mained and continued to be, for the purposes of assessment] 
the person properly named as the owner of said lots, unless^ 
—by any of the sources upon which, under the statute (Sec-j 
tion 673, Title 20, D. C. Code, 1929; 47-403, D. C. Code, 19401 
Daily Transcript from Records of Recorder of Deeds and 
Register of Wills, in conjunction with Section 677, Title] 
20, D. C. Code, 1929; 47-407 D. C. Code, 1940, Surveyor’^ 
Office to make Daily Transcript of Records of Deeds, Willsj 
Condemnations and Decrees) the assessor has to rely foil 
entry on the tax records,—it was unequivocally shown thaj 
the property to be assessed was either “divided, according 
to law, or has otherwise passed into the possession of somc| 
other person or persons” (Section 696, Title 20, D. C. Code] 
1929; 47-701 D. C. Code, 1940). It is further submitted that 
this situation was not changed, even when on March 21,1930] 
exemplified copies of the wills of Mary J. B. Wright and 
Martha L. Campbell were filed in the Office of the Register 
of Wills of the District of Columbia. To hold otherwise 
would mean to impute a duty or authority to the taxing au¬ 
thorities of the District of Columbia, whereby they went 
bound, on the strength of exemplified copies of a foreigxi 
will, filed in the District on March 21, 1930, to enter untcf 
their tax records a change in ownership of real property 
as provided for in said wills, probated between ten ancl 
eleven years prior to the filing of the copies thereof in th0 
District, and, thus, to disregard all other changes in ownerf 
ship as may appear of record, being legal on their face, made 
during the intervening period between the foreign probate of 
said wills and the filing of the exemplified copies here in 
the District, ten or eleven years later. To state such an inj- 
ference, makes the answer thereto obvious, to wit, that tht 


i 

i 

i 

I 

I 
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tax authorities of the District of Columbia are not, a/nd 
cannot be, under a duty, nor have they, or can they have, the 
authority to draw inferences from recorded instruments 
for the purpose of making entries on the tax records, the 
effect of which might be an entirely unwarranted interfer¬ 
ence icith property rights. 

It is submitted that the foregoing considerations lead to 
tlie inescapable conclusion that also on July 1, 1930, in the 
assessing of lot 21 in the name of Harry Fleck (R. 22) and 
of lot 22 in the name of the same person (R. 22), the taxing 
authorities of the District of Columbia acted in conformity 
with the applicable law. (Section G96, Title 20, D. C. Code 
1929; 47-701, D. C. Code, 1940); that, therefore the sale of 
both lots on January 14, 1932, for delinquent taxes for the 
fiscal year ending June 30, 1931, in the absence of private 
bidders, to the District of Columbia, as well as the deed, 
dated March 17, 1934,—that is, after the expiration of the 
two year redemption period,—by the Commissioners of the 
District of Columbia to Emig Properties Corporation was 
valid, and effectively divested the title of said Harry S. 
Fleck who, as shown, derived his title from said James S. 
Fraser, who, in turn, had acquired an unredeemable tax 
title to both lots from the District in 1929. After the divest¬ 
ing of the title of the record owner or owners, upon the ex¬ 
piration of the redemption periods following the sales of 
January 10, 1923, as well as January 14, 1932, all claims of 
title based upon the testamentary disposition of said lots 
against any holder deriving his title from an unredeemable 
tax deed, unless expressly preserved by statute, as in the 
case of claimants under disability, are, it is submitted, ef¬ 
fectively barred. It is further submitted that under these 
circumstances any claim allegedly arising out of cotenancy 
could only be asserted in the form of a personal claim 


against the delinquent cotenant, if there was delinquency 
but not any longer against the land. 

i 

If, as in the case of lot 21, the purchase at the tax sale 
of January 10, 1923, was made by an entire stranger, i. ei 
the District of Columbia, and the title was held by it (froni 
1923 to 1929) until it had become fixed and mature, either 
of the former cotenants mav then buv from such stranger 1, 
without restoring the relation of cotenancy or being re* 
quired to hold in trust for the other cotenant, provided thi^ 
is not done in pursuance of an arrangement or scheme tcf 
use the stranger as cover and oust the other cotenant. (Cole* 
man v. Coleman, 9 Dana (Ky.) 398, 28 Am. D. 8G. See also ; 
Lomax v. Gin-dell, 317 Ill. 527, 7 N. E. 483; Hurley v. Hur\ 
ley, 148 Mass. 444, 19 X. E. 545, 2 LEA 172.) 

Since by decree of the Supreme Court of the District oil 
Columbia, in Equity Cause 52117, dated November 9, 1931,j 
lot 22 was divested of its character of trust res (see notei 
on page 3 of this Brief) by the ordered sale thereof for the| 
purpose of improving the investment, the tax sale of lot 22; 
on January 14, 1932, was not in any way qualified by the; 
trust previously impressed on said lot. 

j 

In concluding this part of their argument counsel for the; 
appellee contend that the tax titles to lots 21 and 22, which! 
the appellee acquired on March 17, 1934, had divested the^ 
record owner or owners of said properties. The appellee,: 
it is submitted, has shown affirmatively that all the prelim-; 
inaries to the sale which the law prescribes were complied! 
with. In Breiver v. The District of Columbia, 5 Mackey! 
274, the Supreme Court of the District of Columbia stated^ 
as follows: 

“But supposing this has been done, and the law to 
have been complied with, then the general theory of the! 
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tax title is well expressed in the opinion of Judge Cald¬ 
well of the Supreme Court of Ohio, at page 621 of 
Blackwell on Tax Titles, which reads as follows: 

4 A tax title, from its very nature, has nothing to do 
with the previous chain of title; does not in any way 
connect itself with it. It is a breaking up of all pre¬ 
vious titles. The party holding such title, in proving it, 
goes no further than his tax deeds; the former title can 
be of no service to him, nor can it prejudice him. It 
was well said by counsel in argument on this point, that 
a tax sale operated on the property, not on the title. In 
an ordinary case, it matters not how many different in- 
terests may be connected with the title, what may be the 
particular interest of the party in whose name the 
property may be listed for taxation, it may be a mere 
equitable right; if the land be regularly sold for taxes , 
the property, accompanied with a legal title , goes to the 
purchaser, no matter how many estates, legal or equi¬ 
table, may be connected ivith it. And in case the per¬ 
son in whose name it was listed, who had but an equi¬ 
table title to the land at the time of the tax sale, gets a 
conveyance from the person holding the legal title, he 
cannot avail himself of it. The land has gone and an¬ 
other title has intervened.’ 

• #**### 

There is also a general provision that the owner of 
the property sold may, within two years after the sale, 
redeem the title by paying the purchase money, etc. 

Now, of course, if such sale passed nothing but the 
owner’s title to the lot, and did not affect any incum¬ 
brances, liens or collateral interests in the property, it 
would not be necessary to reserve any right of redemp¬ 
tion to parties holding interests of that kind. 

The very fact of reserving this right of redemption 
implies that without it the tax title would be a com¬ 
plete extinction and expunging of all pre-existing title, 
and would pass the property as from an original source 
of title. And the terms of the reservation, being lim¬ 
ited to a certain time, exclude any further indulgence 
than is expressed in the reservation itself. If any of 
these parties provided for fail to redeem within the 
time expressed in the law, it is too late; too late because 
the law manifestly was intended to have the operation 
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which 1 have described, that is, of passing an absolute | 
complete and perfect title, subject only to a limited right 
of redemption as expressed in the law.” 

B. The tax lien of the District of Columbia upon lots 21 
and 22 was in fact unredeemed at the time of conveyance} 
of said lots to the appellee. 

j 

The appellant states on page 7 of its Brief as follows: j 

“While the statement that the redemption occurred 
within the statutory period was incorrect (see Bill ofj 
Complaint, R. 4), the evidence shows that the sale made! 
January 14, 1932 to the District of Columbia for the! 
taxes for the fiscal year 1931 stood redeemed on March! 
10, 1934 (R. 41) upon the tax record which the law re-| 
quired the Assessor to keep, * * *” 


It is submitted that counsel for the appellant, in making! 
the above statement, has not only fallen victim to an obvious! 
fallacy, but has also disregarded entirely the evidence oiij 
this point, which led the court below to a specific finding j 
of fact in this respect. 


It is elementary to state that the term “redemption” asj 
applied to the process of cancelling and annulling a do- i 
feasible title to land, such as created by a tax sale, by pay-} 
ing the debt, is, of course, never used without a definite rela \ 
Hon to the time or period within which redemption has to \ 
take place. If the time given by statute to redeem the prop¬ 
erty has elapsed, obviously, we can no longer speak of “re¬ 
demption” in the sense as this word is used in the law of tax 
sales, liens or mortgages. Therefore, the very admission of 
the appellant that this so-called “redemption” did not take 
place within the statutory period, becomes equivalent to 
saying or admitting that there was no redemption within 
the statutorv connotation of the term. 


! 
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Aside, however, from the ioregoing excursion into the field 
of formal logic, it is further submitted that counsel for the 
appellant disregarded utterly the evidence pertaining to 
the entry on the tax sale record (R. 41), on which he relies. 
During trial, the Chief Clerk of the Tax Arrears Division 
testified to the effect that the column, under which all pay¬ 
ments, regardless of origin,—that is to say, whether they 
were genuine redemptions within the statutory period, or 
represented payments for the issuance of tax deeds,—are 
recorded on the ledger sheet, is headed: “Date of Redemp¬ 
tion’’. This testimony led to the unchallenged finding of 
the court below, reading as follows: 

“14. Part of the amount paid by the defendant Emig 
Properties Corporation, as aforesaid, to the District 
of Columbia for the said deed was entered upon one 
of the records of the District of Columbia, i. e. ‘Tax 
Sale Record’ under date of March 10,1934 in a column 
entitled ‘Date of Redemption’ but said column entitled 
‘Date of Redemption’ is also used when there is in 
fact no redemption, but on the contrary where there is 
an outright sale by the Commissioners of the District 
of Columbia of properties which they had theretofore 
bought in at some tax sale; the aforesaid entry upon 
said ‘Tax Sale Record’ under date of March 10, 1934 
is found to be a record of the payment made by the de¬ 
fendant to the District of Columbia for the purchase 
from the Commissioners of a deed to said Lots 21 and 
22 for the taxes for the fiscal year ending June 30, 
1931, and it is not a redemption with respect to said 
properties.” (R. 37.) 

It is rather difficult for counsel for the appellee to see any 
justification whatsoever for appellant’s argument on this 
point, unless it is made on the basis of the deceptive appear¬ 
ance on the mere surface of things, and unless another un¬ 
challengeable finding of fact is utterly disregarded, to wit: 

“* • # the d e f en( j an t proved through its counsel, 
Clayton E. Emig, that on March 10,19M the defendant 
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paid the taxes for the fiscal year ending Jv/ne 30,1931 [ 
against said lots for the purpose of obtaining the said j 
tax deed. ,f (R. 37.) (Italics supplied.) 

! 

C. Sections 793 and 800, Title 20, D. C. Code, 1929, pro- i 
vide alternative methods for the sale of property bid in j 
at a tax sale in the name of the District of Columbia. 

i 

! 

! 

It is the contention of counsel for the appellant that the j 
Commissioners of the District of Columbia “had no right j 
in 1934, even if the District of Columbia possessed a valid \ 
and unredeemed lien for the 1931 taxes, to sell the property i 
to the appellee under Section 793”, (P. Brief 19), because j 
Section 800, Title 20, D. C. Code, 1929, (Act of February j 
14, 1929, 45 Stat. 1173, c. 197, sec. 1), (Reprinted P. Brief j 
17-19), dealing with property purchased by the District at | 
tax sales and the resale thereof under court order, had re- j 
pealed all acts and parts of acts inconsistent therewith (P. j 
Brief, 17). 

i 

Although there exist, so to speak, two outward criteria, > 
which should have cautioned counsel for the appellant | 
against making a statement as apodictical as the one above j 
quoted, a comparative analysis of sections 793 and 800 j 
reveals that the two sections are not inconsistent with each | 
other, but that the two sections provide merely alternative I 
methods for selling property bid in at tax sales by the Dis- j 
trict of Columbia. 

i 

I 

i 

The two outward criteria are, first, the fact that Section 

* * I 

793, which according to counsel for appellant stood repealed 
in 1934, was amended, with respect to interest rates to be 
paid in case of redemption, by Act of June 25,1938, 52 Stat. 
1201, ch. 702, sec. 9. It would seem to be a waste of time 


i 
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to expressly state the obvious: if a statute is repealed, it 
has become incapable of amendment. 

The other cautioning outward criterion is the fact that 
Section 793 is still today part of our law and can be found 
in section 47-1003, D. C. Code, 1940, where it bears the 
significant compiler's note: “Sections 47-1011 to 47-1014 
provide an alternative method to that given in this section 
for sale of property which has been bid in at a tax sale in 
the name of the District.” Sections 47-1011 to 47-1014, D. 

C. Code, 1940, however, are the former sections SOOa to 
800d, Title 20, D. C. Code, 1929, Supplement IV, 1939, (in 
Supplement III, 1937, still carried under the one comprehen¬ 
sive section number S00), which repealed the original sec¬ 
tion S00, that is, 45 Stat. 1173, c. 197, sec. 1, Act of Feb¬ 
ruary 14, 1929, although retaining the substance of said 
original section 800. (49 stat. 1153, ch. Ill, sections 1 to 4.) 
Sections 47-3011 to 47-1014, D. C. Code, 1940, bear the 
following compiler’s note: “Sections 47-1011 to 47-1014 
provide an alternative method for selling property bid in 
for the District at tax sales. For the other method, see 
sec. 47-1003.” 

A comparative analysis of sections 793 and 800, Title 20, 

D. C. Code, 1929, however, shows conclusively that section 
800 is not inconsistent at all with section 793. The fact 
whereby the methods of sale under the two sections are 
distinguished from each other is the following: Section 793 
provides that “no such deed shall be issued until all assess¬ 
ments, taxes, costs, and charges due the District, of what¬ 
ever nature, shall have been paid in full”, whereas Section 
S00 gives the District the possibility to dispose of bid in 
property for less than the District must receive if it pro- 
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ceeds under section 793 . Section 800, treating the subject] 
matter entirely as a judicial foreclosure sale, provides: “Noj 
sale shall be made, unless by express order of the courts 
for an amount less than such aggregate taxes, interest, and} 
costs of suit, including advertising and sale”; in other- 
words, section S00 provides for a possibility whereby the | 
District, in case that adverse market conditions should pre-| 
vent the sale of the property at a price equivalent to the! 
aggregate of all tax accruals etc., (Section 793 specifically! 
provides: “the property so bid off shall not be exempted 
from assessment and taxation, and shall be assessed and j 
taxed as other property”), may dispose of such property! 
at a/ny price judicially authorized, and thus bring such prop- i 
erty again into circulation and make it again tax produc- j 
ing for the District. 

D. The Commissioners of the District of Columbia 
properly included taxes for the fiscal year ending June 30, 
1934, as part of the consideration for the deed of March 17, 
1934. ! 


Counsel for the appellant states as another ground for I 
the requested cancellation of the tax deed of March 17, 
1934, “that the Commissioners had no power to sell the j 
lots for the taxes for the fiscal year 1934 (R. 5), the allega- j 
tion being— 


‘9. Plaintiff further alleges that at the date of the j 
delivery of the deed described in paragraph 7 of this 
bill there was no delinquency in the payment of taxes j 
or assessments levied against either of said lots for 
the fiscal year 1934, save only for the first half thereof, ! 
and that all taxes and assessments levied against both 
of said lots for the fiscal year 1934 were in fact paid in j 
full to the collector of taxes on September 6, 1934.’ ” i 
(P. Brief 8.) 
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It is submitted that there is not the least merit to appel¬ 
lant’s foregoing contention, as an inspection of Section 793, 
Title 20, D. C. Code, 1S29, conclusively shows. It is there, 
inter alia, provided: “That no such deed shall be issued 
until all assessments, taxes, costs and charges due the Dis¬ 
trict of whatever nature, shall have been paid in full .” 
(Italics supplied.) 

It is to be noted that the statute says “all assessments, 
taxes, etc. due the District*’, not qualified by any statement 
that such taxes should be delinquent or in arrears before 
becoming so due. In view’ of the further statutory require¬ 
ment that property bid in, and subsequently held, by the 
District “shall not be exempted from assessment and 
taxation, but shall be assessed and taxed as other prop¬ 
erty”, (Section 793, Title 20, D. C. Code, 1929), the con¬ 
sideration for a deed, dated March 17, 1934, from the Dis¬ 
trict had, under the law, necessarily to include all outstand¬ 
ing taxes, either delinquent or due, on that date. Said lots 
had again been sold,— after the tax sale of January 14, 
1932,—for the unpaid taxes for the fiscal year ending June 
30,1932, to James S. Fraser, on January 17,1933, who like¬ 
wise failed to pay the taxes thereafter accruing, so that 
said lots w’ere again sold, on January 16, 1934, for the un¬ 
paid taxes for the fiscal year ending June 30, 1933, to W. 
C. Miller, president of the appellant corporation, who, in 
turn, failed to pay the taxes for the fiscal year ending 
June 30, 1934 (R. 8). Consequently, at the date of said 
deed, to wit, on March 17, 1934, and as far as the taxing 
authorities of the District of Columbia were concerned, the 
only outstanding taxes due for said lots 21 and 22, w’ere the 
taxes due the District at the date of said sale to the District 
on January 14,1932, that is for the fiscal year ending Juno 
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i 

i 

I 


30, 1931, and the taxes due for the fiscal year ending June 
30,1934. The taxes of the latter fiscal year were in arrears 
as far as the first semi-annual installment is concerned, 
which became payable in September 1933, whereas the sec¬ 
ond installment became payable in March 1934 (See Sec¬ 
tion 758, Title 20, D. C. Code, 1929; 47-1209, D. C. Code, 
1940, providing for the payment of taxes on real property 
“semi-annually in equal installments in the months of Sep¬ 
tember and March”). 


I 

i 


I 


The statement of the appellee in its Answer to the Bill of ! 
Complaint, to wit, that it “admits it paid all of said taxes i 
referred to on September 6,1934” does not refer, as counsel 
for the appellant attempts to infer (P. Brief 8), to any out- j 
standing taxes due the District as part of the consideration j 
for said deed , but relates to the payment of taxes for the 
fiscal years 1932 and 1933 by way of redeeming the tax sales 
to said James S. Fraser and said W. C. Miller (R. 12). The | 
taxes for the fiscal year ending June 30,1934, together with j 
the taxes for the fiscal year ending June 30, 1931, included i 
in a grand total of $50.99, (R. 22), were paid upon delivery j 
of said deed on March 17,1934, as an inspection of said deed j 
conclusively shows. It is there stated as follows: 

“Now Therefore This Indenture Witncsseth that | 
said parties of the first part by virtue of the authority j 
conferred on them by said Acts and laws and for and j 
in consideration of said sum of Fifty and 99/100 dol- j 
lars ($50.99), the receipt of which is hereby achnowl- j 
edged * * *.” (Italics supplied.) (R. 23.) 

i 

j 

Respectfully submitted, 

i 

BYEON G. CARSON, | 

WALTEE E. SCHOENBERG, 
Attorneys for the Appellee. j 

i 

I 


